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JOINT OVERSIGHT HEARING ON SECRE- 
TARIAL POWERS UNDER THE FEDERAL 
LAND POLICY AND MANAGEMENT ACT OF 
1976: EXCESSIVE USE OF SECTION 204 WITH- 
DRAWAL AUTHORITY BY THE CLINTON AD- 
MINISTRATION 


TUESDAY, MARCH 23, 1999 

House of Representatives, 

Committee on Resources, 

Subcommittee on Energy and Mineral Resources, 
Subcommittee on National Parks and Public Lands, 

Washington, DC. 

The Subcommittees met, pursuant to call, at 10 a.m., in Room 
1324, Longworth House Office Building, Hon. Barbara Cubin and 
Hon. James V. Hansen, Co-Chairmen, presiding. 

STATEMENT OF HON. JAMES V. HANSEN, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF UTAH 

Mr. Hansen. The meeting will come to order. Good morning. 
Today, we commence this joint hearing of the Subcommittee on Na- 
tional Parks and Public Lands and the Subcommittee on Energy 
and Mineral Resources to discuss withdrawals under the Federal 
Land Policy and Management Act. We thank our witnesses for join- 
ing us today. We look forward to hearing from you. 

Executive withdrawals have a long history. During the past hun- 
dred years or so, much of the public domain was open to entry 
under various public land laws, including the Homestead Act, the 
Desert Lands Act, the General Mining Law, the Stock Raising Act, 
et cetera. Withdrawals have been used many times to remove areas 
of the public domain from entry under these laws. 

I will not go into the extensive history of pre-FLPMA withdraw- 
als, except to say that one of the main reasons cited by supporters 
for the passage of FLPMA was to rein in Executive withdrawals. 
Congress felt that the Executive was usurping Congressional power 
over the public lands and they intended to take it back. 

FLPMA intended to significantly limit Executive withdrawal au- 
thority and, in particular, withdrawals of over 5,000 acres. The 
Secretary of the Interior could still make a withdrawal of over 
5,000 acres, but the withdrawal would be of limited duration, the 
Secretary would be subject to strict reporting requirements, and 
the withdrawal would cease if Congress passed a resolution of dis- 
approval. 
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This was a pretty good compromise. It allowed the Secretary to 
continue to make withdrawals as needed, but Congress maintained 
significant power to restrict the Secretary. 

Unfortunately, there were a couple of problems that Congress did 
not anticipate. First, Section 204 of FLPMA had a provision that 
allowed the Secretary to “segregate” land for two years while the 
Secretary decided whether or not to go through with a full-blown 
withdrawal. The reporting requirements, size limitations, and Con- 
gressional veto provisions did not apply to these segregations. This 
allowed the Secretary to completely avoid the withdrawal criteria. 
All he had to do was publish a notice in the Federal Register every 
two years stating that he was considering a withdrawal, and he 
could effect a de-facto withdrawal while avoiding any Congressional 
oversight. 

Second, the Supreme Court, in the case of INS v. Chadha, de- 
cided that legislative vetoes were unconstitutional. Thus, the provi- 
sion of FLPMA that allows the Congress to override a withdrawal 
with a joint resolution is useless. Now the only effective way Con- 
fess has to exercise oversight over withdrawals is to pass legisla- 
tion and then get the necessary two-thirds vote to override a poten- 
tial Presidential veto. 

The Shivwits Plateau maneuver is a good example of how 
FLPMA is not working to prevent Executive abuse of withdrawal 
powers. The FLPMA and Antiquities Act withdrawal powers are 
being used to force Congress’ hand. We have been told that the Ad- 
ministration will wait for Congress to create the National Monu- 
ment on the Shivwits Plateau through legislation; however, the 
threat of a Presidential Proclamation gives Congress limited bar- 
gaining room. The idea behind the Antiquities law and the FLPMA 
withdrawal language was to provide emergency protections only 
until Congress had the ability to act. These provisions were not to 
be used as a hammer over the heads of local citizens, state delega- 
tions, or Congress as a whole. 

We are not here, though, to talk about whether National Monu- 
ments are good or bad, although I might point out that the evi- 
dence does suggest that making a pristine and untrammeled area 
into a national monument is probably counterproductive. Nor are 
we here today to talk about the mining law. That debate has been 
going on ad nauseam for the last 50 years, and we do not have the 
time to get into that here. 

What we are here to talk about is the balance of power between 
Congress and the Executive Branch. Has Congress delegated too 
much of its constitutionally granted powers over the public lands? 
Has the Executive Branch overstepped its authority? In light of the 
Chadha decision, is there a way to restore the original intent of 
FLPMA to rein in Executive withdrawal powers? 

The Constitution gives the Congress the power over the public 
lands. Maybe it is time that we take some of that power back. 
ELPMA tried one way and we found out that it would not work. 
Now we have to find another way. Overall, ELPMA is a very good 
law. But no legislation that we pass around here is perfect, and al- 
most all of it needs some fine-tuning every once in a while. It is 
time to fine-tune ELPMA to restore the original Congressional in- 
tent to retain power over our public lands. 
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I appreciate Secretary Babbitt being with us today, and we look 
forward to hearing from him. I thank Chairwoman Cubin for her 
willingness to be here and conduct part of this hearing. 

[The prepared statement of Mr. Hansen follows:] 

Statement of Hon. James V. Hansen, a Representative in Congress from the 

State of Utah 

Good morning, today we commence this joint hearing of the Subcommittee on Na- 
tional Parks and Public Lands and the Subcommittee on Energy and Mineral Re- 
sources to discuss withdrawals under the Federal Land Policy and Management Act. 
We thank our witnesses for joining us today. We look forward to hearing from you. 

Executive withdrawals have a long history. During the past hundred years or so 
much of the public domain was open to entry under various public land laws, includ- 
ing the Homestead Act, the Desert Lands Act, the General Mining Law, the Stock 
Raising Act, etc. Withdrawals have been used many times to remove areas of the 
public domain from entry under these laws. 

I will not go into the extensive history of pre-FLPMA withdrawals, except to say 
that one of the main reasons sited by supporters for the passage of FLPMA was to 
reign-in executive withdrawals. Congress felt that the executive was usurping Con- 
gressional power over the public lands and they intended to take it back. 

FLPMA intended to significantly limit executive withdrawal authority and in par- 
ticular, withdrawals of over 5,000 acres. The Secretary of the Interior could still 
make a withdrawal of over 5,000 acres, but the withdrawal would be of limited du- 
ration, the Secretary would be subject to strict reporting requirements, and the 
withdrawal would cease if Congress passed a resolution of disapproval. 

This was a pretty good compromise. It allowed the Secretary to continue to make 
withdrawals as needed, but Congress maintained significant power to restrict the 
Secretary. 

Unfortunately, there were a couple of problems that Congress did not anticipate: 

First, section 204 of FLPMA had a provision that allowed the Secretary to “seg- 
regate” land for 2 years while the Secretary decided whether or not to go through 
with a full blown withdrawal. The reporting requirements, size limitations, and 
Congressional veto provisions did not apply to these “segregations.” This allowed the 
Secretary to completely avoid the withdrawal criteria. All he had to do was publish 
a notice in the Federal Register every two years stating that he was considering a 
withdrawal, and he could effect a de-facto withdrawal while avoiding any Congres- 
sional oversight. 

Second, the Supreme Court, in the case INS v. Chadha, decided that legislative 
vetoes were unconstitutional. Thus the provision of FLPMA that allows the Con- 
gress to override a withdrawal with a joint resolution is useless. Now the only effec- 
tive way Congress has to exercise oversight over withdrawals is to pass legislation 
and then get the necessary 2/3rds vote to override a presidential veto. 

The Shivwits Plateau maneuver is a good example of how FLPMA is not working 
to prevent executive abuse of withdrawal powers. The FLPMA and Antiquities Act 
withdrawal powers are being used to force Congress’s hand. We have been told that 
the Administration will wait for Congress to create the National Monument on the 
Shivwits Plateau through legislation; however, the threat of a Presidential procla- 
mation gives Congress limited bargaining room. The idea behind the Antiquities law 
and the FLPMA withdrawal language was to provide emergency protections only 
until Congress had the ability to act. These provisions were not to be used as a 
hammer over the heads of local citizens, state delegations, or Congress as a whole. 

We are not here, though, to talk about whether National Monuments are good or 
bad — although I might point out that the evidence does suggest that making a pris- 
tine and untrammeled area into a National Monument is counterproductive. Nor are 
we here today to talk about the mining law. That debate has been going on ad nau- 
seam for the last 50 years and we do not have the time to get into that here. 

What we are here to talk about is the balance of power between Congress and 
the Executive Branch. Has Congress delegated too much of its constitutionally 
granted powers over the public lands? Has the Executive Branch overstepped its au- 
thority? In light of the Chadha decision is there a way to restore the original intent 
of FLPMA to reign in Executive withdrawal powers? 

The Constitution gives the Congress the power over the public lands. Maybe it 
is time that we take some of that power back. FLPMA tried one way and we found 
out that it would not work. Now we have to find another way. Overall, FLPMA is 
a very good law. But no legislation that we pass around here is perfect, and almost 
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all of it needs some fine tuning every once in a while. It is time to fine tune FLPMA 
to restore the original Congressional intent to retain power over our public lands. 

I appreciate the Secretary taking the time to be with us today and I thank Chair- 
woman Cubin for her willingness to conduct this hearing. 

Mr. Hansen. And now I will turn to Chairman Cubin for what- 
ever opening statement she may have. 

STATEMENT OF HON. BARBAEA CUBIN, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF WYOMING 

Mrs. Cubin. Thank you, Chairman Hansen, for agreeing to hold 
this joint oversight hearing today. I view your Subcommittee as the 
“FLPMA Subcommittee” of the House, but the Energy and Mineral 
Resources panel is involved and concerned because the general 
mining laws are within our purview. As your diligent efforts during 
the 105th Congress to amend the Antiquities Act attest, you and 
I are believers that Congress must have a greater role in the man- 
agement of our public lands. 

Indeed, a majority of the House so spoke when the question was 
put to them in the form of a bill to limit the President’s authority 
to withdraw huge tracts of land under that Act. 

And why was that measure passed by the House, when only a 
relatively few Members represent public lands dominated districts? 
Because Article IV, Section 3, Clause 2 of the Constitution makes 
quite clear “The Congress shall have Power to dispose of and make 
all needful Rules and Regulations respecting the Territory or other 
Property belonging to the Untied States.” I do not know what could 
be more plain. 

Mr. Chairman, perhaps it is time for us to take back our public 
lands prerogatives which previous Congress have allowed the Exec- 
utive Branch to slowly, and sometimes not so slowly, usurp. I am 
quite sure the Secretary is ready and able to make a convincing 
case for the need for the two latest proposed withdrawals encom- 
passing more than 1 million acres in Arizona and Montana, which 
have precipitated this oversight. 

But, likewise, I am certain the Administration is capable of draft- 
ing legislation to effect the same end, and to have it introduced 
upon request, heard, marked-up, and voted upon in the normal 
course of business. 

In other words, because the Supreme Court has likely undone 
the provision established by the 94th Congress to rein in Secre- 
tarial withdrawals via a Congressional resolution of disapproval, I 
believe we should examine amending FLPMA to restore the bal- 
ance lost by the Chadha decision. 

Currently, if Members oppose the size, duration or other param- 
eters of a proposed FLPMA withdrawal, it would take a two-thirds 
majority vote in reality in both chambers to pass a bill of disagree- 
ment over the President’s veto. But, why not place the burden on 
the Executive Branch to seek a simple majority in favor of such ac- 
tion in order to formalize a proposed withdrawal in legislation? 

Congress could still choose to grant relatively unfettered segrega- 
tive powers for withdrawal proposals smaller than 5,000 acres or 
some other threshold size, or for durations less than three years or 
some other time period, to avoid micro-managing the Secretary in 
his stewardship of the public lands. By my way of thinking, such 
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an amendment to would go a long way toward restoring our proper 
role, especially if other administrative withdrawal authorities were 
similarly restrained. 

The passage of your Antiquities Act amendments by the House 
in 1997, and also the bill to protect our sovereignty from inter- 
national designations lacking Congressional sanction, are signs 
that the Congress is ready to assert our proper role on public 
lands. The Founding Fathers gave us an important job to do to 
make all needful rules and regulations respecting the public lands. 
Perhaps we should continue the task by amending the organic Act 
for the Nation’s biggest landlord, the Bureau of Land Management. 
Thank you, Mr. Chairman. 

[The prepared statement of Ms. Cubin follows:] 

Statement of Hon. Barbara Cubin, a Representative in Congress from the 

State of Wyoming 

Thank you, Chairman Hansen for agreeing to hold this joint oversight hearing 
today. I view your Subcommittee as the “FLPMA subcommittee” of the House, but 
the Energy & Mineral Resources panel is involved and concerned because the gen- 
eral mining laws are within our purview. As your diligent efforts during the lOSth 
Congress to amend the Antiquities Act attest, you and I are believers that Congress 
must have a greater role in the management of our public lands. Indeed, a majority 
of the House so spoke when the question was put to them in the form of a bill to 
limit the President’s authority to withdraw huge tracts of land under that Act. 

And why was that measure passed by the House, when only a relative few Mem- 
bers represent public lands dominated districts? Because, Article IV, Section 3, 
Clause 2 of the Constitution makes quite clear “The Congress shall have Power to 
dispose of and make all needful Rules and Regulations respecting the Territory or 
other Property belonging to the United States;” What could be more plain? 

Mr. Chairman, perhaps it is time for us to take back our public lands prerogatives 
which previous Congresses have allowed the Executive branch to slowly (or not so 
slowly) usurp. I am quite sure the Secretary is ready and able to make a convincing 
case for the need for the two latest proposed withdrawals encompassing more than 
one million acres in Arizona and Montana, which have precipitated this oversight. 
But, I am likewise certain the Administration is capable of drafting legislation to 
effect the same end, and to have it introduced upon request, heard, marked-up and 
voted upon in the normal course of business. 

In other words, because the Supreme Court has likely undone the provision estab- 
lished by the 94th Congress to rein in Secretarial withdrawals via a Congressional 
resolution of disapproval, I believe we should examine amending FLPMA to restore 
the balance lost by the Chadha decision. Currently, if Members oppose the size, du- 
ration or other parameters of a proposed FLPMA withdrawal, it would take a two- 
thirds majority vote in both chambers to pass a bill of disagreement over the Presi- 
dent’s veto. But, why not place the burden on the Executive branch to seek a simple 
majority in favor of such action in order to formalize a proposed withdrawal in legis- 
lation? 

Congress could still choose to grant relatively unfettered segregative powers for 
withdrawal proposals smaller than 5,000 acres or some other threshold size, or for 
durations less than three years or some other time period, to avoid “micro-man- 
aging” the Secretary in his stewardship of the public lands. By my way of thinking, 
such an amendment to FLPMA would go a long way toward restoring our proper 
role, especially if other administrative withdrawal authorities were similarly re- 
strained. 

The passage of your Antiquities Act amendments by the House in 1997, and also 
the bill to protect our sovereignty from international designations lacking Congres- 
sional sanction, are signs the Congress is ready to assert our proper role on public 
lands. The Founding Fathers gave us an important job to do to make all needful 
rules and regulations respecting the public lands. Perhaps we should continue the 
task by amending the organic Act for the nation’s biggest landlord, the Bureau of 
Land Management. 

Mr. Hansen. Thank you. 

The gentleman from Puerto Rico. 



6 


STATEMENT OF HON. CARLOS ROMERO-BARCELO, A 
DELEGATE IN CONGRESS FROM PUERTO RICO 

Mr. Romero-Barcelo. Thank you, Mr. Chairman. I am pleased 
to join my colleagues in welcoming Secretary of the Interior, Bruce 
Babbitt, a former governor and colleague of mine when I was also 
Governor, and two private citizens to testify on Secretarial powers 
under the Federal Land Policy and Management Act of 1976. 

The Majority asserts that Secretary Babbitt has abused his au- 
thority to close public lands by segregating more than 1 million 
acres of public lands in Arizona and Montana during the last four 
months. 

Additionally, the Majority objects to the withdrawal of almost 
20,000 acres in the Sweet Grass Hills of north-central Montana. 
They also dispute the need to withdraw more than 26,000 acres of 
Gallatin National Forest lands in Montana. 

As we consider the Secretary’s actions, we should recall that in 
enacting FLPMA in 1976, Congress specifically provided the with- 
drawal authority to rectify the President’s “implied authority” to 
close public lands to uses such as mining or grazing. We are fortu- 
nate that Professor David Getches, the Raphael J. Moses Professor 
of Natural Resources Law at the University of Colorado School of 
Law, was available on short notice to join us today as he is a pre- 
eminent expert on public land laws. 

Congress repealed approximately 29 other statutes allowing for 
withdrawals, but did not repeal the 1872 Mining Law. Thus, the 
ability to withdraw public lands has remained necessary in order 
to preserve the public’s interest. A recent example of Secretary 
Babbitt’s use of FLPMA’s withdrawal authority, which we will ex- 
plore during the hearing, can be seen in the situation that arose 
in the Sweet Grass Hills area of north-central Montana in 1993. 

While the Majority may disagree with the Secretary’s action. Sec- 
retary Babbitt made the withdrawal in response to strong public 
opposition of the proposed mine. A coalition of ranchers. Native 
Americans and environmentalists said exploration and eventual de- 
velopment would destroy the range’s water quality and Native 
American religious, cultural and historic values. 

The ranchers feared that cyanide used to leach gold would con- 
taminate the water table. Several tribes consider the Sweet Grass 
Hills area to be a spiritual site. They want the hills protected be- 
cause they have been a source of visions and sacred ceremonial 
songs. According to a BLM report based on oral information from 
the late Art Raining Bird, the Sweet Grass Hills, and specifically 
Devil’s Chimney Cave, “is where the creator decided the future of 
the earth and of man. The creator will return here at the end of 
the world and reawaken the spirits of those who have left.” 

Instead of objecting to the Secretary’s legitimate use of the with- 
drawal authority, this Committee should be engaged in a legisla- 
tive debate on the specifics of much needed mining law reform. If 
mining claims staked on public lands did not convey property 
rights to the claimants, as the patenting provisions of the 1872 
Mining Law do, then perhaps the Secretary would not find it as 
necessary to segregate or withdraw public lands. 

There are four bills now pending before the Committee, identical 
to bills introduced during the last Congress, which have yet to re- 
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ceive even a hearing in either the 105th or the 106th Congress. We 
would he remiss in our duties if we continue to avoid the dehate 
and instead question the Secretary for carrying out his legal man- 
date to protect the public lands. 

I would like to add that the right to withdrawal of the lands or 
authority to withdraw the lands, helps to protect the lands. Once 
the land has been used for mining, there is nothing that can be 
done. No remedy whatsoever. The land has already been dev- 
astated as far as future use of that land other than for mining. 

The environmental effect that it will have on other lands, the 
leaching that will occur in the mining process, is irreversible. That 
has happened. By withdrawing the lands, you are saving the lands 
for future use. 

Now, if that withdrawal is objected to. Congress does have the 
authority to overrule that withdrawal and to set it aside, but if we 
take that authority away from the Secretary of the Interior, there 
is no way that that can be prevented, and once it occurs, there is 
no way of saving the land. So, I just want to say that if we go on 
to destroy the authority or undermine the authority, we will be al- 
lowing land to be devastated for future generations. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Romero-Barcelo follows:] 

Statement of Hon. Carlos Romero-Barcelo, a Delegate in Congress from 
THE Territory of Puerto Rico 

Today we are pleased to join my colleagues in welcoming Secretary of the Interior, 
Bruce Babbitt, and two private citizens to testify on Secretarial powers under the 
Federal Land Policy & Management Act of 1976. 

The Majority asserts that Secretary Babbitt has abused his authority to close pub- 
lic lands by segregating more than one million acres of public lands in Arizona and 
Montana during the last 4 months. Additionally, the Majority objects to the with- 
drawal of almost 20,000 acres in the Sweet Grass Hills of north-central Montana. 
They also dispute the need to withdraw more than 26,000 acres of Gallatin National 
Forest lands in Montana. 

As we consider the Secretary’s actions, we should recall that in enacting FLPMA 
in 1976, Congress specifically provided the withdrawal authority to rectify the Presi- 
dent’s “implied authority” to close public lands to uses such as mining or grazing. 
We are fortunate that Professor David Getches, the Raphael J. Moses Professor of 
Natural Resources Law at the University of Colorado School of Law, was available 
on short notice to join us today as he is a preeminent expert on public land laws. 

Congress repealed approximately 29 other statutes allowing for withdrawals but, 
did not repeal the 1872 Mining Law. Thus, the ability to withdraw public lands has 
remained necessary in order to preserve the public’s interest. A recent example of 
Secretary Babbitt’s use of FLPMA’s withdrawal authority — which we will explore 
during the hearing — can be seen in the situation that arose in the Sweetgrass Hills 
area of north-central Montana in 1993. 

While the Majority may disagree with the Secretary’s action. Secretary Babbitt 
made the withdrawal in response to strong public opposition of the proposed mine. 
A coalition of ranchers, Native Americans and environmentalists said exploration 
and eventual development would destroy the range’s water quality and Native 
American religious, cultural and historic values. The ranchers feared that cyanide 
used to leach gold would contaminate the water table. Several tribes consider the 
Sweetgrass Hills area to be a spiritual site. They want the hills protected because 
they have been a source of visions and sacred ceremonial songs. According to a BLM 
report based on oral information from the late Art Raining Bird, the Sweet Grass 
Hills, and, specifically. Devils Chimney Cave, “is where the creator decided the fu- 
ture of the earth and of man. The creator will return here at the end of the world 
and reawaken the spirits of those who have left.” 

Instead of objecting to the Secretary’s legitimate use of the withdrawal authority, 
this Committee should be engaged in a legislative debate on the specifics of much 
needed Mining Law Reform. If mining claims staked on public lands did not convey 
property rights to the claimants, as the patenting provisions of the 1872 Mining 
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Law do, then perhaps the Secretary would not find it as necessary to segregate or 
withdraw public lands. There are four bills now pending before the Committee, iden- 
tical to bills introduced during the last Congress, which have yet to receive even 
a hearing in either the 105th or 106th Congress. We would be remiss in our duties 
if we continue to avoid that debate and instead harass the Secretary for carrying 
out his legal mandate to protect the public lands. 

Mr. Hansen. Thank the gentleman from Puerto Rico. 

The gentleman from Arizona, Mr. Shadegg, is listed as one of our 
witnesses. Besides the statement that you will make, do you have 
an opening statement now, Mr. Shadegg? I turn to you, sir. 

STATEMENT OF HON. JOHN SHADEGG, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ARIZONA 

Mr. Shadegg. Thank you, Mr. Chairman. 

First, let me thank you for allowing me to participate in this 
hearing. No longer being a Member of the Park Subcommittee, I 
very much appreciate the opportunity to be able to participate 
today, as this issue is of great concern to me, to my own constitu- 
ents in Arizona, and to all of the people of Arizona. I also want to, 
of course, welcome my fellow Arizonan, I believe we are both native 
Arizonans, and his counsel, Mr. Leshy, with whom I used to work 
on issues in the Arizona Legislature many, many years ago. 

I will keep my opening remarks brief, but I want to touch on the 
fundamental issue at least as this Subcommittee, which is not just 
the overall question of withdrawals, but then what would with- 
drawals lead to. In this particular instance, I have great concern 
about the Secretary’s proposal to declare a national monument in 
the Arizona Strip area. I think it is very important to have a dia- 
logue on this topic. 

I note that I have received input from a number of different peo- 
ple on this topic, including the Arizona Cattlemen’s Association, 
Gail Griffin, the Arizona State Representative, whose legislative 
district includes this territory, as well as the Carol S. Anderson, 
Supervisor of the supervisorial district in Mohave County, which 
includes the area for the proposed monument. 

The point I want to make is that in each of these instances, the 
Cattlemen, the members of the State Legislature, and the members 
of the County Board of Supervisors, and the Board itself, who are 
expressing concern about this issue, are not expressing opposition 
to the creation of the monument. What they are expressing is con- 
cern about whether or not there will be adequate local input. 

And I think to his credit, the Secretary conducted a hearing a 
week ago today on this topic in Arizona. Regrettably, the hearing 
did not have a record, and the specific request of the Arizona 
Cattlemen’s Association is that this issue be looked at and that 
public hearings be held, and they specifically suggest that before 
we move forward with such a proposal which they indeed may feel 
have some merit, they feel that there should be public hearings 
held in Kingman, Arizona, in Page, Arizona, in Fredonia, and also 
in St. George, Utah. 

It seems to me that these kinds of questions — and I have the 
same input from the Mohave County Board of Supervisors — again, 
they see some advantage to this, though they have expressed an in- 
terest in a much smaller land mass than is currently being pro- 
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posed. And I will have questions of the Secretary later as to the 
actual scope that is being proposed. 

I notice in his opening statement, I believe the number of acres 
that is discussed is 605,000 acres. There has been a proposal that 
it be expanded to over a million acres. And Mohave County is will- 
ing to express its support for some 400,000 acres, with some condi- 
tions. 

And I think one of the questions before this Committee is, under 
what conditions and under what policies do we set aside land and 
put it under further restriction, and with what input from the pub- 
lic, because as Arizona goes through this process at this very mo- 
ment, what I am hearing from all levels of government and from 
all citizens in the community, is not that they are unwilling to 
allow this type of designation to occur, not that they are opposed 
to the creation of a monument, not that they are opposed to the 
creation of further parks or other things which set aside land, they 
are concerned what will happen as a result of that, concerned 
about whether the land will become further abused by, for example, 
designation and, indeed, whether there will be an increase in tour- 
ism, an increase in damage to the land. But most of all, what they 
are concerned about, Mr. Chairman, is the right to have input. 

In that regard, they are specifically requesting that, if possible, 
this monument be considered for legislative creation rather than 
designation by the Secretary of Interior, and are specifically saying 
they do not want that to go forward without further public input. 

With that, Mr. Chairman, I would thank you for the opportunity 
to participate in this hearing. I would like to make unanimous con- 
sent request that the letter from Gail Griffin, State Representative; 
the letter from the Arizona Cattlemen’s Association dated yester- 
day, and the testimony of Carol S. Anderson, Supervisor, District 
I, Mohave County Board of Supervisors, all be made a part of the 
record in this proceeding. 

Mr. Hansen. Without objection, so ordered. 

[The attachments to Mr. Shadegg’s statement may be found at 
the end of the hearing.] 

Mr. Hansen. In the interest of time, does any other Member of 
the Committee have an opening statement? The gentlelady from 
the Virgin Islands. 

STATEMENT OF HON. DONNA M. CHRISTIAN-CHRISTENSEN, A 
DELEGATE IN CONGRESS FROM THE VIRGIN ISLANDS 

Mrs. Christian-Christensen. Thank you, Mr. Chairman, I will 
be brief 

I want to welcome also Secretary Babbitt this morning for what 
I believe is your first visit with us this year, to this joint oversight 
hearing of the Subcommittees on Energy and Mineral Resources 
and National Parks and Public Lands on the Secretarial Powers 
under the Federal Land Policy and Management Act of 1976 as it 
relates to the use of the withdrawal authority under Section 204 
of this Act by the Clinton Administration. I also want to welcome 
Mr. Lehmann and Mr. Getches. 

While I am mindful of the concerns expressed by my friends in 
the Majority as to the nature and justifications of various with- 
drawals by the Secretary, as well as any plans for similar with- 
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drawals in the future, I am nevertheless satisfied that there are 
sufficient safeguards in FLPMA as well as in the necessity to with- 
draw public lands in order to preserve the public’s interest. Several 
Congresses and the courts have upheld this authority. 

I want to thank Secretary Babbitt for his commitment to working 
with me and the Governor of the Virgin Islands to develop a legis- 
lative strategy for addressing some of the economic concerns of my 
district in the U.S. Virgin Islands, and also to thank him for his 
advocacy and his administration in protecting a sensitive natural 
resources around this country and the public lands of significance. 

I want to thank you, Mr. Chairman, Madam Chair, for holding 
this hearing today, and I look forward to the testimony of our wit- 
nesses. 

[The prepared statement of Ms. Christian-Christensen follows:] 

Statement of Hon. Donna M. Christian-Christensen, a Delegate in Congress 
FROM THE Virgin Islands 

Thank you Mr. Chairman. I want to welcome Secretary Babbitt, for what I believe 
is his first visit with us this year, to this joint oversight hearing of the Subcommit- 
tees on Energy and Mineral Resources & National Parks and Public Lands on the 
Secretarial Powers under the Federal Land Policy & Management Act of 1976 
(FLPMA) as it relates to the use of the withdrawal authority, under Sec. 204, of 
this Act by the Clinton Administration. I also welcome Mr. Lehman and Mr. 
Getches. 

While I am mindful of the concerns expressed by my friends in the Majority as 
to the nature and justifications of various withdrawals by Secretary Babbitt, as well 
as any plans for similar withdrawals in the future, I am nevertheless satisfied that 
there are sufficient safeguards in FLPMA, as well as in the necessity to withdraw 
public lands in order to preserve the public’s interest. Several Congresses and the 
Courts have upheld this authority. 

I want to thank Secretary Babbitt for his commitment to working with me and 
the Governor of the Virgin Islands to develop a legislative strategy for addressing 
some of the economic concerns of my district, the U.S. Virgin Islands. Secretary 
Babbitt, responding to my invitation, traveled to the Virgin Islands in January to 
meet with Governor Turnbull and other local officials including myself and pledged 
his support, through the formation of a FederaWirgin Islands Working Group, to 
the development of specific legislative proposals that will be designed to assist the 
islands in turning our struggling economy around. I thank him also for his advocacy 
and administration in protecting our sensitive natural resources and public lands 
of significance. 

I thank you Mr. Chairman for holding this hearing today and I look forward to 
hearing the testimony of the witnesses. 

Mr. Hansen. Thank you. 

Mr. Secretary, we are honored you could be with us today. We 
will turn the time to you, sir. 

STATEMENT OF HON. BRUCE BABBITT, UNITED STATES 
SECRETARY OF THE INTERIOR 

Secretary Babbitt. Mr. Chairman, thank you. I very much ap- 
preciate the chance to join you in this discussion. As you suggested, 
Mr. Chairman, I guess we are not here to talk about history in 
great detail, but I want to offer a contrasting view of your charac- 
terization of the history of land withdrawals because I do not think 
there is any question that the use of this power by the President 
under the Antiquities Act and by the Secretary under other with- 
drawal powers has really redounded to the extraordinary benefit of 
the American people time and time and time again. 

Theodore Roosevelt, a Republican, began this process and his 
monuments, both literal and metaphorical, are all over the Amer- 
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ican West, visited by millions of Americans every year. The Execu- 
tive power was used to establish Glacier Bay, Muir Woods in Cali- 
fornia, Solero National Monument in Arizona; Zion National Monu- 
ment in Utah, to protect some of our finest national forests. It is 
a splendid, glittering record of protection of resources in the name 
of the American people. 

Now, among the resources that have been protected by the use 
of withdrawal powers is, of course, the Monument and now Na- 
tional Park, so dear to my own heart, and that is the Grand Can- 
yon in Arizona. That extraordinary place was, in the first instance, 
reserved in part by a Republican President, Theodore Roosevelt, ex- 
panded by another Republican President, Herbert Hoover, ex- 
panded in the third instance by yet another President, Lyndon 
Johnson, adding Marble Canyon, a national monument now part of 
the park. So much for history. I would be happy to discuss and de- 
bate anyone, anywhere, at anytime, about the extraordinary his- 
tory behind these powers that have been delegated by the United 
States Congress. 

In 1974, the Federal Land Policy and Management Act was 
passed, and since that time there have been two separate and dis- 
tinct withdrawal powers. One resides in the President under the 
Antiquities Act of 1906, the other one that brings us here today is 
my withdrawal power under the Federal Land Policy and Manage- 
ment Act. 

Let me very briefly, Mr. Chairman, see if I can suggest both 
some of the issues and the extraordinary success that continues 
under this withdrawal power and, in conclusion, suggest that the 
balance between Congress, the Executive, and the public is work- 
ing very well, indeed. 

First, a word about my initial experience with this statute. It 
came in 1993 in the Sweet Grass Hills of Montana, when then Con- 
gressman Williams invited me to come and have a look, and I felt 
that I owed an obligation to the people of Montana to do just that. 
So, I went out there one June day, and I went to Great Falls, and 
I flew up to Chester, Montana, and then took a tour of the Sweet 
Grass Hills, and then came back to a public meeting in Chester, 
Montana, where there were more people at the meeting than the 
entire population of Chester, Montana, which is the only commu- 
nity of any size within striking distance of the Sweet Grass Hills. 

What I heard that night was overwhelming public support for 
withdrawing the Sweet Grass Hills under a temporary segregation 
order for two years, for exactly the reasons summarized by Con- 
gressman Romero-Barcelo. The ranchers were all absolutely in 
favor. 

They saw their way of life being destroyed by the possibilities of 
cyanide in their water system, the disruption of the grazing lands 
around the Sweet Grass Hills. The Native Americans were there, 
and the citizens were there. And it was on the basis of that record 
that I made that withdrawal, which has now been extended into a 
20-year withdrawal. It was done in the public interest with the 
consent of the citizens of Montana. And you are going to hear 
today, as I read the schedule, from a resident not of Montana, but 
a resident of Minneapolis, Minnesota, who is saying that this has 
interfered with his rights under the Mining Law. 
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Well, I can tell you that this withdrawal does not interfere with 
his rights, whatever they may be, because these withdrawals are 
mandated under FLPMA and by our own internal procedures, to 
protect valid, existing rights. 

So, if it is my job to weigh the interests of the citizens of north- 
ern Montana, and Chester, Montana, and western Montana versus 
a mining claimant from Minneapolis, Minnesota, whose rights are 
in no way affected, I think the conclusion is quite clear. 

With respect to the Grand Canyon, I admit a certain deep inter- 
est and passion about this issue because I have spent much of my 
life in that national park, doing graduate work as a scientist in 
that national park, roaming it from one end to the other. I have 
always been struck by the fact that the northwestern quadrant of 
the Grand Canyon, from the rim back, has absolutely no protection 
of any kind. It was overlooked because not many people are aware 
that it is there. 

Congress came close to laying over some rim protection in 1975, 
in the Grand Canyon Expansion Act, but for various reasons it was 
not done. So, there is a history here but, more importantly, this is 
the Grand Canyon. And I must tell you that the prospect of cheap 
leach mining being put onto the very rim of the Grand Canyon is 
something that I do not believe would ever be in the national inter- 
est. And that is the reason that I have raised this issue. 

Now, people may say, “Well, that is never going to happen. I 
know you get excited about these things, Bruce Babbitt, but go out 
there and look. It is in great shape.” Well, those were precisely the 
arguments that were made to Theodore Roosevelt against estab- 
lishing the Grand Canyon. Prior to the establishment of the park, 
preceded by the monument at the south rim, as interest grew, the 
conmen and speculators showed up. 

They were led by an Arizonan, subsequently a United States 
Senator, a crook of the fist order named Ralph Cameron. He 
showed up, and for years asserted state mining claims on and in 
the Grand Canyon, principally on the south rim, for the express 
purpose of forcing all of the plans of the National Park Service and 
the Administration. He was finally ruled out by the Supreme Court 
of the United States, after litigation that consumed 20 years. It is 
that kind of fraud, and there is no other word for it, it is fraud, 
pure and simple, that has happened to the Grand Canyon, that led 
me to the conclusion that it was most appropriate to enter a seg- 
regation order. 

People say, “Well, why did you enter the order without a public 
hearing?” Well, I refer you to a former member of the other body, 
Mr. Cameron. His spiritual descendants would have been staking 
claims on the north rim of the Grand Canyon within 24 hours after 
I had announced my interest. 

Now, if you think that is an overstatement, let me refer you to 
Yucca Mountain where prior to the segregation of Yucca Mountain 
in recent years for the Department of Energy, the speculators and 
conmen were in there staking claims under this relic called the 
Mining Law of 1870. The Department of Energy faced reality. They 
said, “We cannot delay that proceeding for 20 years while we liti- 
gate this kind of fraud.” So, they bought those fraudulent claims 
out for $250,000. 
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Now, don’t you see what is happening? We are acquiescing in 
this kind of chicanery and then rewarding it out of necessity be- 
cause of the failure of the Mining Law of 1872. Those are the facts. 

Now, let me remind you that after the two-year segregation from 
entry, I am required, in further exercise of my power, to go through 
a full NEPA process. The President is not, and that is his law. 
Talking today about my law, or your law and my law, how is that? 
My unilateral ability to withdraw without notice is limited to two 
years. 

Now, lastly, let me respond to Congressman Shadegg because I 
think his remarks deserve a thoughtful response. Of course we 
should have as much public process as possible. I began that last 
November with a well publicized trip across the region. It was fol- 
lowed up by hearings conducted by Chairman Hansen in St. 
George. I conducted a public meeting in Flagstaff last week. There 
were some 600 people there. 

In the course of that hearing, I made a commitment, which I am 
going to carry out in the next few weeks, to have a meeting on the 
Arizona Strip, at the Mt. Trumble Schoolhouse, with the permit 
holders on the Arizona Strip. We have made tentative plans. We 
have invited the entire Arizona Delegation to take a tour of the 
area on May 22nd, is the tentative date, and I am ready and will- 
ing to continue the public process. 

But the fact is that this is a good law, it works well. These two 
examples, including the Rocky Mountain Front, I think, illustrate 
the significance of the way this works for the benefit of the Amer- 
ican people. 

Mr. Chairman, thank you. I would be happy to answer any ques- 
tions. 

[The prepared statement of Secretary Babbitt may be found at 
the end of the hearing.] 

Mr. Hansen. Thank you, Mr. Secretary. 

I will recognize my colleagues for five minutes at a time, for any 
questions they may have of Secretaiy Babbitt, of course, starting 
with Chairwoman Cubin, from Wyoming. 

Mrs. Cubin. Thank you, Mr. Chairman. I appreciate your testi- 
mony, Mr. Secretary. 

I want to make the point that I do not think anyone wants to 
prevent either you as a Secretary, or any Secretary, from having 
the authority to make withdrawals, nor the President, but whether 
or not — and you made the point that the law has been used well, 
and that there have been benefits. 

I would say that some people might argue that point when it 
comes to Escalante and the particular lack of public input and con- 
sultation with the elected officials from the State of Utah, but 
whether or not the set-aside is good and proper, in my opinion, is 
not necessarily the issue because in our society, the end does not 
justify the means. 

Take vigilantism, for example. What one person would consider 
a good set-aside, a successful one, might considered a failure by 
somebody else. 

So, in view of the words in the Constitution that “Congress shall 
have the power to dispose of and make all needful rules and regu- 
lations respecting property belonging to the United States,” that is 
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very simple. I realize that the Congress has given up that author- 
ity, and that that has been affirmed by the Supreme Court. I do 
realize that. But I think that just to respect the Constitution, the 
Administration ought to go through the proper reasonable proc- 
esses of dealing with the public before making these set-asides. 
And in some cases, you mentioned in Montana that has been done; 
in other cases, it has not been done, like in Utah. 

So, what I would like to know is what would be wrong with 
changing FLPMA to have the Administration put forward a pro- 
posal that could be introduced as legislation, that would require 
only a majority to override if the public decided it was bad policy, 
because whether you make a set-aside as the Secretary or whether 
the President does the withdrawal and the set-aside, in reality, it 
takes two-thirds majority to override that because if the Congress 
overrode it, the President would veto it. I mean, obviously, you, as 
Secretary — the generic “you,” if there is such a thing — what would 
be wrong with amending FLPMA to accomplish that? 

Secretary Babbitt. Well, in a word, “if it ain’t broke, don’t fix it.” 
Now, let me tell you why it “ain’t” broke, if I may. 

Mrs. CuBiN. Will you use Escalante as an example of why it ain’t 
broke? 

Secretary Babbitt. That is not a FLPMA issue, that is an Antiq- 
uities Act issue. 

Mrs. CUBIN. But it is still a withdrawal of land without public 
input. 

Secretary Babbitt. Well, there are two separate issues, and I 
guess I would be willing to respond to either one. One is FLPMA. 
That is the stated purpose of this hearing, and I would just say 
that with respect to FLPMA, there is no lack of process because in 
order to do a withdrawal beyond an emergency segregation, there 
must be a full National Environmental Policy Act process. We did 
it in the Sweet Grass Hills. 

Mrs. CuBiN. That is if you make a withdrawal. 

Secretary Babbitt. Pardon me? 

Mrs. CuBiN. That is a limited withdrawal. 

Secretary Babbitt. No, that is for a FLPMA withdrawal, it is a 
20-year withdrawal. So, I do not see the purpose of this hearing 
with respect to FLPMA because I believe the existing law is chock- 
a-block full of process with plenty of opportunity for the Congress 
to haul me up here and two years to make a decision as to whether 
or not a proposal should be amended or otherwise changed. 

Mrs. Gubin. I hate it that my time is about up because I really 
do have quite a few questions I wanted to ask, but here is one. You 
cited the abuses of the Mining Law as one of the reasons that this 
was important and FLPMA did not need to be changed. Well, our 
full Committee Chairman wrote to you twice in 1997 — I have the 
letters here with me — asking that either you send up revisions of 
the 1872 Mining Law that you wished to see enacted, or sit down 
with him and try to negotiate a compromise between the Congress 
and the Administration of this long contentious issue. And I am not 
aware of any response to either request. 

So, if that is truly what you want to do, when do you intend to 
respond, or do you intend to respond? 
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Secretary Babbitt. Madam Chairman, in 1994, we had a debate 
on the Mining Law in which the Administration laid out its posi- 
tion in enormous detail in a debate that went for nearly a full year, 
in which both Houses of the Congress debated this issue, in which 
I was a witness and submitted written testimony, and I would be 
happy to send all of that back to you because it is a matter of pub- 
lic record. Our position has not changed. And it is laid out in enor- 
mous detail. 

Mrs. CUBIN. Mr. Secretary, in 1994, Mr. Young was not the 
Chairman of the Committee and did not have the authority to ne- 
gotiate with the Administration. So, what I really want to know is, 
is the Administration intransigent in trying to work out some ref- 
ormation of the Mining Law of 1872 because certainly the Congress 
would like to do that. 

Secretary Babbitt. I have not seen any indication whatever, in 
the seven years I have been here, period. 

Mrs. CuBiN. How about these two letters, those letters asking for 
meetings and communications that might indicate it, but my time 
is up. 

Secretary Babbitt. You will have all of our accumulated testi- 
mony. I will see if I can hire a trucker to bring it over here by the 
end of this week. 

Mrs. CUBIN. Thank you, Mr. Secretary. 

Mr. Hansen. Thank you. The gentleman from Puerto Rico. 

Mr. Romero-Barcelo. Thank you, Mr. Chairman. Mr. Secretary, 
the Majority says that Article IV, Section 3, Clause 2 of the U.S. 
Constitution relating to Congressional powers to dispose of and 
make all needful rules and regulations respecting the territory or 
other property belonging to the United States overrides or vitiates 
the authority the Secretary of the Interior has under Section 204 
of the FLPMA, to withdraw or segregate public lands, especially in 
light of the Supreme Court’s Chadha decision that, in your words, 
undermine, if not totally impair, the Congressional opportunity to 
terminate a Secretarial withdrawal under FLPMA. 

How do you respond to this allegation, and do you believe that 
some sort of legislation action to change this situation is necessary? 

Secretary Babbitt. Congressman, I do not believe that there is 
any reason to have further legislation. It is my judgment that my 
FLPMA withdrawal power is nicely circumscribed by the existing 
law because it says you start with a two-year segregation and then 
you go through the entire NEPA process, which will result in a 
large withdrawal in the peril of an environmental impact state- 
ment, which includes public hearings, comments, and at least two 
years, a full session of Congress, to send us in another direction, 
if they choose to. And it seems to me that that is quite a nice bal- 
ance. 

Mr. Romero-Barcelo. The minute you initiate this process, you 
also notify Congress when you initiate the process of withdrawal, 
is that correct? 

Secretary Babbitt. That is correct. 

Mr. Romero-Barcelo. So, Congress is advised of your intention, 
and then legislation could be forthcoming. 

Secretary Babbitt. And I think in the case, if I may, of the 
Grand Canyon — this is very nicely illustrated — the withdrawal 
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order, the temporary withdrawal order, was signed in November 
and look what we have had. We have had a Congressional hearing 
prior to today, in Utah. A well attended and somewhat spirited 
hearing in Flagstaff. This hearing today. And we are only 90 days 
into the process. 

Mr. Romero-Barcelo. There has also been some statements 
made that someone with a proper mining claim, his property rights 
would be affected, like in the case of Mr. Lehmann. How would his 
valid existing rights be protected within the context of the Sweet 
Grass Hills withdrawal? 

Secretary Babbitt. Congressman, those rights are protected in 
FLPMA. They are explicitly recognized in every temporary segrega- 
tion that I have signed. And they are ultimately enforced by the 
courts. 

Mr. Romero-Barcelo. In other words, if they can show that they 
can expect to find the mineral for which he has a claim, he will get 
compensated for that, will he not? 

Secretary Babbitt. In the first instance, he gets to proceed with 
his mine until such time as under Congressional authority, there 
is either directly or by delegation an imminent domain action for 
which he would be compensated, yes. 

Mr. Romero-Barcelo. Recently, in U.S.A. Today, they published 
an editorial on the Federal giveaways entitled Mining Laws Cheat 
Taxpayers, and they noted that the Interior Department, in the ab- 
sence of Congressional action to reform the 1872 Mining Law, is at- 
tempting to implement new rules to hold mining companies ac- 
countable for cleanups after they are through mining the public’s 
mineral wealth. However, those efforts were thwarted last year 
when the mining industry succeeded in blocking the Interior De- 
partment from publishing final rules by requiring the National 
Academy of Sciences to study the existing rules at a cost of 
$800,000 to the public. 

The report is due this July 31st, and already we can see that the 
Senate, in the Emergency Supplemental Appropriations Package, 
has attached a rider that would extend that period. How do you re- 
spond to this editorial? 

Secretary Babbitt. I believe that the attempts in the Appropria- 
tion Committees and elsewhere to delay regulatory reform of the 
Mining Law are a transparent attempt by the mining industry and 
its supporters to wait me out in the hopes, perhaps shared by some 
of you, that at the end of the year 2000 I will pack my bags and 
go home, the Mining Law for 140 years will have been successfully 
stonewalled in terms ofiattempts to reform it. 

Mr. Romero-Barcelo. Thank you, Mr. Secretary. 

Mr. Hansen. The gentleman from Arizona, Mr. Shadegg, is rec- 
ognized for five minutes. 

Mr. Shadegg. Thank you, Mr. Chairman. Mr. Secretary, the re- 
ports I got of your meeting in Flagstaff would concur with your 
characterization of it a having been somewhat spirited, and I ap- 
plaud you for holding that hearing. 

I did, however, note that there was some frustration that the 
hearing was not “on the record” — that is to say, there was no offi- 
cial transcript kept. As you know, when we hold Congressional 
hearings — and I anticipate we will hold a Congressional, yet an- 
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other Congressional hearing, in Arizona or in southern Utah on 
this issue, on the proposed national monument in the Arizona Strip 
area — it will be on the record. 

I guess my question for you is, are you currently planning to, or 
are you willing to hold further hearings of your own on the record 
in some of he communities that would be affected, between now 
and when any designation would occur? 

Secretary Babbitt. Congressman Shadegg, I would very much 
encourage this Committee to hold some more hearings out there. 

Mr. Shadegg. It is my understanding that the Chairman intends 
to do so and I intend to participate in those, but I guess my ques- 
tion is, since we are talking about the exercise of your power, is 
it your plan now, or would you be willing to consider holding hear- 
ings on the record in the affected communities between now and 
when you take any action? 

Secretary Babbitt. I am certainly willing to consider it. The rea- 
son I hesitate is because I have planned a series of meetings with 
stakeholder groups who have indicated some preference for stake- 
holder meetings where we could actually get down into the subtext 
of the law and see if we could stake out some common ground. 

I am going to do that, in the first instance, with, as I said, the 
permit holders on the Arizona Strip at Mt. Trumble, in a couple of 
weeks. My first desire is to get that done. And then to the extent 
that we need more hearings, I am perfectly willing to do it. 

Mr. Shadegg. I would certainly encourage that. I want to go over 
a point you made because — let me back up one step. It is my un- 
derstanding that your proposal is intended — and correct me if I am 
wrong — to preserve the current uses of the land, with the exception 
of mining, and that it is mining which is your greatest concern, is 
that correct? 

Secretary Babbitt. That is certainly the major concern, yes, but 
there are other implications under the multiple use concept. I have 
stressed two issues because they were at the core of Congress’ re- 
fusal to make this boundary adjustment in 1975. 

One was grazing, and I believe we are really within striking dis- 
tance of accommodation there because it is not my intention to af- 
fect that in any way. We have got pretty good stuff going on at the 
Arizona Strip, it is headed in the right direction. It is not perfect, 
but the direction is correct. 

The other was hunting because extending the park boundary as 
a national park would have precluded hunting. And the Arizona 
Game and Fish Commission is quite adamant, and understandably 
and properly so, that hunting is a very compatible use, and I would 
certainly advocate that any legislation or any withdrawal or any 
Antiquities Act withdrawal by the President preserve specifically in 
language those two uses. 

Mr. Shadegg. I very, very much appreciate that testimony. The 
key word for me and, quite frankly, the key word for the Arizonans 
who are talking about this issue is the word “preserve.” 

I attended yesterday morning at the Arizona State Capital, a 
meeting of a group called the Natural Resources Discussion Group. 
There were several members of the Game and Fish Commission 
there. There were representatives of the cattle industry. There 
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were representatives of every kind of group that could care about 
natural resources in Arizona. 

And they are gravely concerned about the question of preserve 
and, quite frankly, there is a question of long-term trust. Preserve 
for now, but it is the old classic camel’s nose under the tent, there 
is some fear that, well, it may be your intention to preserve grazing 
in the Arizona Strip and hunting in the Arizona Strip, they want 
to know how we can guarantee this into the future and that it will 
not be lost over time. 

Speaking of time, my time is about to run out, and I want to talk 
to you about another point brought out in your testimony, and just 
to clarify it. You said that there is no protection in the northwest 
corner of the Grand Canyon, and I understand what you meant by 
that. I simply want to get a little more precise definition of what 
your reference to that is. 

The northwest corner of the Grand Canyon National Park actu- 
ally has a segment which is protected by the Lake Mead National 
Recreation Area, correct? 

Secretary Babbitt. That is correct. 

Mr. Shadegg. And that sets back from the rim in most in- 
stances, by my calculation, somewhere between 12 and 20 miles, 
would that be your rough guess? 

Secretary Babbitt. Yes, that is about right. 

Mr. Shadegg. And in that area, there is no mining allowed at 
the present time. 

Secretary Babbitt. There are some mining issues there in the 
Lake Mead National Recreation Area. I am not sure — I believe they 
are railroad subservice rights. Congressman, I think you are right. 
I believe that the Lake Mead National Recreation Area included a 
withdrawal subject to valid existing rights. I am not certain, I 
think that is correct. 

Mr. Shadegg. We can get clarity on that later. My time has ex- 
pired. Thank you, Mr. Chairman. 

Mr. Hansen. Thank you. Would there be objection to going out 
of order and recognizing the gentleman from Colorado, misplaced 
from Arizona, Mr. Udall. Hearing none, the gentleman is recog- 
nized for five minutes. 

Mr. Udall of Colorado. Thank you, Mr. Chairman. I do not 
know if I am misplaced, or I have just found another home, or what 
it might be, but it is good to see the Secretary here. He and I both 
grew up in Arizona, and know what a beautiful state that is, but 
Colorado is also a great place to live. 

Mr. Secretary, I had a couple of questions on a subject that may 
not be apparent to all of us right away, in the area of military 
withdrawals. I think it is true that there are large areas of public 
lands that have been withdrawn so they could be used for military 
purposes, like bombing ranges and training areas. Could you ex- 
pand a little bit on this and talk to this issue? 

Secretary Babbitt. Mr. Udall, it is an important issue for this 
reason. The military withdrawals across the west principally for 
training ranges are very extensive, I think, in virtually every state 
represented here. For example, in Arizona, the Goldwater Training 
Range is an overlay on probably a million acres of BLM land. 
There are a bunch of those in Utah. Nellis Air Force Base in Ne- 
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vada is a really interesting overlay on public lands, in some cases, 
administered jointly with Fish and Wildlife Service. 

The importance of this issue today is that many of those with- 
drawals are now expiring. Their 25-year term is up, and there is 
a large discussion going on in the Armed Services Committees 
about the nature of doing a legislative extension of those with- 
drawals. 

The remarkable thing is that the Resource Committees, so far as 
I know, are apparently not involved in a very large and important 
administrative decision involving public lands. 

Now, that said, I believe we are making considerable progress 
with the Armed Services Committees, but I think that is kind of 
where we are. 

Mr. Udall of Colorado. Mr. Secretary, has that legislation 
been worked on in this Committee, to your understanding? 

Secretary Babbitt. On the present course, I have not seen any 
indication that this Committee has or exercises jurisdiction over 
those issues. 

Mr. Udall of Colorado. Mr. Chairman, it would seem to me we 
ought to be paying some attention to this in the future, as this pro- 
ceeds. 

Mr. Hansen. For the gentleman’s henefit, we do have joint juris- 
diction over these lands, and sitting on both those committees. We 
are kind of watching to see where it goes. 

Mr. Udall of Colorado. I do believe there has to he some legis- 
lative action by our Committee in this regard. If I could, let me 
move to another area of our discussion this morning. It seems to 
me we are talking about balance, and the Secretary is making the 
case that there is appropriate balance. 

There has been talk about the Supreme Court’s decision over- 
turning the part of FLPMA that provided for Congressional veto of 
withdrawals, but I think at the same time, as I understand it, that 
decision wiped out the part of the law that required you to make 
an emergency withdrawal if the Congress called upon you, is that 
right, as you understand it? 

Secretary Babbitt. I believe that is correct, yes, for much the 
same reason. 

Mr. Udall of Colorado. So if we had another case where we 
wanted to ask for a withdrawal, say, similar to what happened 
with Secretary Watt, when the Administration opposed this sort of 
withdrawal, we would be put in a position where we would have 
to actually have votes to override a veto in that particular case, is 
that your understanding, Mr. Secretary? 

Secretary Babbitt. Yes. If I do not exercise my statutory with- 
drawal power under FLPMA, Congress would need to do it by legis- 
lation. 

Mr. Udall of Colorado. Thank you, Mr. Chairman. 

Mr. Hansen. For the gentleman’s benefit, the committees of both 
Armed Services and Resources has asked the Administration to 
give us a proposal on what the Secretary was talking about regard- 
ing test ranges, and we are kind of still waiting for that. Maybe 
we could get the Administration to move a little on that, we would 
appreciate it, Mr. Secretary. 
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Secretary Babbitt. I would be happy to look into it, Mr. Chair- 
man. 

Mr. Udall of Colorado. Mr. Chairman, let me just add, I am 
glad to hear that, and I hope when that does come up, we could 
have hearings in this Committee. 

Mr. Hansen. This should be something open for discussion. In 
regard to your question of Mr. Shadegg, Mr. Secretary, this Com- 
mittee would be happy if you felt it would be appropriate to hold 
hearings on the issue that Mr. Shadegg has brought up. 

I normally go through everybody before I ask a question, but if 
I may, I would like to exercise the option of the Chair and ask the 
Secretary a question. I do not mean to beat a dead horse, but on 
the Grand Staircase-Escalante, when the President made that a 
national monument, we spent a long time trying to digest the bill 
as it was from 1906, and as I read it, it has three specific parts 
to it where the President is supposed to cite the historical, archeo- 
logical or scientific reason for doing it. And in that, I was some- 
what disappointed that the President did not state those, even 
though I guess you could interpolate it a little bit that that did 
occur. And then the next sentence says “And he shall use the 
smallest acreage available to protect that site.” 

As we look in the area like the Rainbow Bridge, obviously, we 
have an archeological site, and we have gone back and digested all 
73 things that are now monuments, and each one of them, up to 
the Grand Staircase-Escalante, does have something that fits. 

With that said, on the potential of the Arizona Strip, what would 
be the three things that the President or, Mr. Secretary, that you 
would suggest to the President that he list, or one of the three in 
that particular potential national monument? 

Secretary Babbitt. Sure. Obviously, I am not speaking for the 
President, but personally, were I drafting such a proclamation, the 
first thing that I would do is refer to Presidents Roosevelt, Hoover, 
Johnson, and the United States Congress, in their unanimous find- 
ings over a hundred years, in repeated Executive action and legis- 
lation, that the Grand Canyon is a natural phenomenon in terms 
of geology, paleontology, biology, without equal anywhere in the 
world, and that the Shivwits Plateau has been recognized as an in- 
tegral part of that system from the days of John Wesley Powell and 
Clarence Dutton. 

And I might even, just as a flourish, quote from the tertiary his- 
tory of the Grand Canyon in which Clarence Dutton wrote some of 
the most remarkable prose of the 19th century. 

You probably do not want me to go on from there, but I would 
be happy to do so. I would refer to Eddie McKey’s lifetime work on 
the stratigraphy of the Grand Canyon. If I were in an expansive 
mood, I might even refer to my own days as a graduate student, 
in which the Grand Canyon was the primary site for the North 
American studies that led to the formulation of these now dogmas, 
virtually, of continental drift and plate tectonics. It is an extraor- 
dinary place. 

Mr. Hansen. Mr. Secretary, I think a lot of us share your feel- 
ings about the Grand Canyon and, like you, I have hiked it, gone 
down the river, flown airplanes up and down it, the whole bit, and, 
no question, it is a beautiful place. 
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As I look at the designations that we have given in Congress, I 
think the strongest designation for protection is wilderness. And I 
think probably the weakest, if I may put them in some degree — 
and, of course, we have abandoned primitive areas and — well, we 
really have not, but we do not look at them quite the same way — 
would be a monument. 

And so as I recall back in the 1980s, Bob Stump came to me and 
we passed a piece of legislation — it was wilderness in the Arizona 
Strip, you may recall that. I do not know if you were Governor at 
the time or not. 

Secretary Babbitt. I was. 

Mr. Hansen. But we worked on that rather diligently, and per- 
sonally a lot of that now is in wilderness and is a very strong pro- 
tection for the area. So, as I look at it — and if that is what you 
want to do, and the Arizona folks want to do it, that is fine with 
me — but as I look at it, I am just trying to objectively say that I 
honestly think that the FLPMA Act and wilderness probably gives 
you as much protection in that particular area as you would have, 
regardless of whether or not we put it into the status of a national 
monument. Am I wrong there, or do you want to correct me on 
that? 

Secretary Babbitt. Mr. Chairman, I think your legal conclusion 
is entirely correct. If this area were all encompassed in wilderness 
areas, I do not think there would be any significant threat to the 
area, but it is not. If you look within the boundaries that I have 
discussed publicly, the Mt. Trumble wilderness is a small piece 
around Mt. Trumble, and then there is a small wilderness piece 
around Mt. Delanbaugh, but the actual rim through that area is 
wide open. And of the 600,000 acres that we have been discussing, 
I would say that there are probably less than 100,000 in wilder- 
ness, these little raisins in the pudding, if you will. 

Mr. Hansen. Do you agree that the Stump bill in the 1980s did 
protect some areas that totally qualified for wilderness in the Ari- 
zona Strip area? 

Secretary Babbitt. Oh, absolutely. 

Mr. Hansen. Would you be more amenable to adding wilderness 
rather than a monument in that area, if there were areas that also, 
in your opinion and the opinion of your experts, qualified as wilder- 
ness? 

Secretary Babbitt. Well, it is an interesting suggestion. That is 
a very interesting suggestion. You would have to be a little bit 
flexible in your definition of wilderness because there are some 
roaded areas down into Parashant Canyon, but the Congress cer- 
tainly — well, frankly, Mr. Chairman, that is the problem, I think, 
because if you did a wilderness bill across this area, you would be 
excluding motorized travel, and I think the hunters and stockmen 
would go crazy, and that was not our intention in discussing the 
monument alternative. 

Mr. Hansen. I see my time is up, too, but I sometimes wonder, 
in trying to achieve the goal that I guess most people are looking 
at here, it seems to me a simple mineral withdrawal would almost 
satisfy the needs. And when you say the flexibility of the Wilder- 
ness Act, all you have to do is look at the many wilderness bills 
that are introduced in this Committee, to see that everyone who in- 
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troduces one is extremely flexible. I have rarely seen as broad lan- 
guage as comes in here. One in Utah goes over a mountain that 
has actual structures on it. The next thing, we are going to put one 
over BYU, which would not hurt my feelings, being a University 
of Utah person. 

The gentleman from Washington. 

Mr. Inslee. I will pass, Mr. Chairman. Thank you. 

Mr. Hansen. The gentleman from Montana. 

Mr. Hill. Thank you, Mr. Chairman, and thank you. Secretary 
Babbitt, for being here. I want to just ask a couple of questions 
with regard to the Helena National and the Lewis and Clark Na- 
tional withdrawal on the Rocky Mountain Front. 

I am not aware of, and are you aware, were there any applica- 
tions for or any pending mining proposals in the Front area at the 
time that the decision was made to make this withdrawal? 

Secretary Babbitt. Congressman, there were. 

Mr. Hill. Where? 

Secretary Babbitt. And there are. If I may, basically, the situa- 
tion is this. When the Forest Service made the decision to suspend 
mineral leasing — not mineral entry, but mineral leasing — I believe 
that was 1994 or 1995, there was a flurry of mineral entry claims 
along Muddy Creek, and there is no significant or apparent evi- 
dence that they are anything other than nuisance claims. 

Mr. Hill. But there was no pending application to actually mine 
there. Your concern was that these claims may have been made for 
purposes other than for legitimate mining purposes. 

Secretary Babbitt. There are two concerns. One is the pattern 
of apparent fraudulent claimstaking, and the other one is that after 
looking at this for four or five years, and looking at the geological 
reports, the wildlife values in this area between the Bob Marshall 
and Glacier National Park, need protection. 

Mr. Hill. I do not disagree with you about the importance of the 
wildlife values there. With respect to the Sweet Grass Hills issue 
and Mr. Lehmann’s testimony, my concern there is whether or not 
we have selectively used the process to achieve the means and in 
the process eroded or undermined personal property rights of Mr. 
Lehmann. I mean, you accept the fact that he has legitimate claims 
in those areas, I presume? 

Secretary Babbitt. Congressman, I have not looked at his claims. 
I could not possibly tell you. 

Mr. Hill. In your earlier testimony, you said that in every with- 
drawal that you signed, his specific rights were protected, explicitly 
recognized. 

Secretary Babbitt. Congressman, if he has 

Mr. Hill. Are you aware of them, or are you not aware of them? 

Secretary Babbitt. I am not aware of them. I am aware that he 
is claiming rights, and I am saying to him as follows: To the extent 
that you have legal rights, they are unaffected by the withdrawal. 

Mr. Hill. So, Mr. Lehmann’s rights were not explicitly recog- 
nized in the order that you signed, or were they explicitly recog- 
nized? 

Secretary Babbitt. Oh, we never do when we make a with- 
drawal. That would be virtually impossible. 

Mr. Hill. They were just generally recognized then. 
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Secretary Babbitt. No, that is not an accurate statement. To the 
extent that a person has valid, legal rights, and I voice no opinion, 
Mr. Lehmann may be a genius or a latter-day descendant of Ralph 
Cameron, but I cannot make that judgment. Those judgements are 
made in the administrative and judicial process. The fact is, what- 
ever he has legally is unaffected by the withdrawal. 

Mr. Hill. Do you think that it is fair for him to expect that the 
agency would move forward in a process they were already engaged 
in to evaluate his environmental impact statement and his applica- 
tion to proceed to mine? Do you think he has a right to expect that? 

Secretary Babbitt. I am quite certain that whatever rights he 
has to process are being respected. 

Mr. Hill. You do not think that he has a right to expect that? 

Secretary Babbitt. No, I think he does. 

Mr. Hill. Mr. Secretary, in instances where the Congress has 
been explicit with regard to land management, do you think the 
Administration should enforce the letter and the spirit of the law? 

Secretary Babbitt. I believe we are. 

Mr. Hill. In the purchase and withdrawal of the Crown Butte 
property. Congress was very explicit with regard to the transfer of 
mineral rights and the transfer of Otter Creek Tracts in the State 
of Montana, and it required you enter negotiation with the Gov- 
ernor of the State of Montana, which you have done. And the Gov- 
ernor has indicated to you that he wants to receive the Otter Creek 
Tracts. Can we expect that you will transfer those tracts to the 
State of Montana? 

Secretary Babbitt. Congressman, I do not read the law that way. 
I read the law as the intent of Congress to compensate the State 
of Montana in the amount of, I believe, either $5 or $10 million, 
and as mandating us to attempt to do that. 

Now, the Otter Creek Tract was a fallback position. We have ad- 
hered to the law. The conveyance of the Otter Creek Tract is not 
automatically mandated under that law. It is, in fact, a very vague 
and confusing provision. 

Mr. Hill. So, is it your opinion that if you fail to reach agree- 
ment with the Governor on any alternative, that you have the op- 
tion of not turning over the Otter Creek Tracts, is that your view? 

Secretary Babbitt. I think the law is quite vague about exactly 
what the relationship 

Mr. Hill. I am asking what your interpretation, Mr. Secretary, 
of the law is. Is it your interpretation 

Secretary Babbitt. And I am giving it to you. Congressman. The 
word is vague. 

Mr. Hill. My question is specific, I think yes or no is sufficient. 
Is it your view that the Federal Government cannot transfer those 
tracts in the event that you do not reach an alternative agreement 
with the Governor of the State of Montana. 

Secretary Babbitt. The law is vague, and a court will have the 
ultimate decision. 

Mr. Hill. Thank you, Mr. Chairman. Thank you, Mr. Secretary. 

Mr. Hansen. The gentleman from New Mexico, Mr. Udall. 

Mr. Udall of New Mexico. Thank you very much, Mr. Chair- 
man, good to have you here. Secretary Babbitt, and also your able 
counsel, Mr. Leshy. Earlier, the point was made. Secretary Babbitt, 
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that on the Antiquities Act with regard to discretion, I believe, and 
the question of the President’s discretion. Has that been tested in 
the courts? My memory is that it very recently, as recently as 
President Carter, that this has been tested in the courts, and I can- 
not think of any national monument proclamation that has ever 
been overturned by the courts. Can you or your counsel enlighten 
me on that? 

Secretary Babbitt. Congressman, you are essentially correct. 
Various claims have been asserted, I think, in connection with the 
Cameron episode at the Grand Canyon. I believe when they were 
trying to throw him off his mining claims, he challenged the Roo- 
sevelt withdrawal order, unsuccessfully, in the Supreme Court. I 
think it was raised again possibly in the Grand Tetons in Wyo- 
ming, more recently in the Alaska withdrawals by President 
Carter. There is considerable case law on this issue. 

Mr. Udall of New Mexico. Thank you. Secretary Babbitt, when 
we talk about all of these mining issues that are out there, and you 
are clearly running a department that is struggling with trying to 
deal with mining issues with the laws you have right now, but it 
seems to me the overarching issue is basically doing something 
about the 1872 Mining Law. And when you took office, I believe a 
bipartisan group of the Congress passed by over 300 votes — Speak- 
er Gingrich, I think, voted for it — reform of the 1872 Mining Law. 
Is not the thing that we could do the most about these Mining Law 
issues and really come to grips with them, is reforming that 1872 
Mining Law. 

Secretary Babbitt. Congressman, if I may, I think some facts 
will elucidate that. There is no question that as Chairman Hansen 
and I believe Congressman Shadegg said, isn’t this mineral with- 
drawal sort of the dominant issue, and it is the dominant issue, 
and the reason is that the collection of public land laws over the 
last 150 years have given us pretty clear guidance and some sub- 
stantial degree of balance in the administration of nonmetallic min- 
eral leasing, grazing, timber cutting, water administration, and the 
one area that has never been touched since 1862, and in which 
there is no balance at all, is the Mining Law. And that is the rea- 
son that it keeps getting tangled up in these. It is the root cause 
of these debates, there is no question about that. 

Mr. Udall of New Mexico. Thank you, Mr. Secretary. Yield 
back my time. 

Mr. Hansen. The gentleman from Tennessee, Mr. Duncan. 

Mr. Duncan. Thank you, Mr. Chairman. First, let me say I am 
always amazed in this Committee how we talk about a million 
acres as if it is almost nothing, or very little. In fact, I think the 
Grand Staircase-Escalante, the monument which you mentioned, 
was 3.1 million acres. And the Great Smokey Mountains National 
Park in my area is the total acreage is 565,000 acres, and that is 
the most heavily visited national park in the country, I think about 
four times, or almost five times as many visitors as the other na- 
tional parks. And so a million acres that we are talking about here 
is an awful lot of land to people like me, and I would like to know, 
Mr. Secretary, if you have other withdrawals or segregations that 
are in the works. 
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And, secondly, many people are concerned about the secrecy with 
which the Grand Staircase-Escalante Monument was done. In fact, 
we had introduced in this Committee at one point a letter from a 
professor at the University of Colorado, who was involved in that 
designation, and he said in his letter that he could not overempha- 
size the need for secrecy. And we had the Governor of Utah here 
one day who expressed the shocked feeling he had when he said 
he read about that designation on the front page of the Washington 
Post. And what I am wondering about is if you have other with- 
drawals or segregations in the works, are they going to be done in 
secret as that one was, or are they going to be open for public dis- 
cussion and comment? 

Secretary Babbitt. Congressman, I am a process junkie, if I may, 
and I think that my handling of these two issues that are before 
us today is a pretty good example of that. As I explained earlier, 
the initial segregation process is designed to be done without public 
process, for the reasons I explained earlier, but I have, without ex- 
ception, tried to be right up front. Two segregation orders that 
were signed, were done simultaneously with a great deal of public 
input, and have been preceded by a lot of public participation lead- 
ing up to a decision about whether or not to extend the two-year 
segregation into a 20-year withdrawal. 

With respect to the Antiquities Act, I do not speak for the Presi- 
dent of the United States. My own view is that the appropriate way 
to deal with the Antiquities Act is up to the President, but I think 
in most cases that public discussion is very appropriate. I cannot 
say that it is always appropriate, but I think it is, and once again, 
the discussion relating to the Grand Canyon is an example of that. 
I have suggested that the President may choose to use his powers 
under the Antiquities Act. He has not told me that, but I have cer- 
tainly suggested that that is a possibility. 

Mr. Duncan. Are there other withdrawals or segregations in the 
works that you know of at this time and, if so, could you give us 
some idea about the number or the extent? 

Secretary Babbitt. There are literally hundreds of proposals 
around for withdrawals. I mean that literally. I have, over the last 
seven years, looked at a variety of proposals coming from all quar- 
ters, and what you see after seven years is what is before us now. 

Mr. Duncan. So, out of those hundreds then, this is all that you 
have in the works at this time? 

Secretary Babbitt. I have not requested — I would have to go 
back and look. The small withdrawals, the under 5,000-acre with- 
drawals, that range, there may be some in the works around 
specific 

Mr. Duncan. Well, let’s talk about over 5,000 acres. 

Secretary Babbitt. I am not aware of any. 

Mr. Duncan. Thank you very much. 

Mr. Hansen. The gentleman from Guam, Mr. Underwood. 

Mr. Underwood. No questions. 

Mr. Hansen. The gentleman has no questions. The gentlelady 
from Wyoming. 

Mrs. CUBIN. Thank you, Mr. Chairman. I wanted to set the 
record straight on one thing, and this was not an error by the Sec- 
retary at all, but I just wanted this to be clear, that in the Fiscal 
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Year 1999 appropriations bill that Congress charged the National 
Academy of Sciences with the study of whether or not state and 
Federal laws adequately protect the lands, and we said to use 
$800,000 of fees that the miners paid to the BLM, so that was not 
an appropriation that other taxpayers paid, and I just wanted that 
to be clear for the record. 

I just have one question for the Secretary on this follow-up 
round. If the only threat, or the major threat, to the area is mining, 
would you support Congressional legislation to ratify your mineral 
withdrawal and let FLPMA then work its way on the other uses 
of the land? And the reason I ask this is because a later witness, 
Mr. Getches of Colorado, who is a Board member of the Grand 
Teton Trust, as is your brother, James Babbitt — excuse me. Grand 
Canyon Trust — you know where I am — your brother as well as Mr. 
Getches are on that Board. And on the Trust Web Page there is 
an illustration that one could logically regard as a road map to sub- 
sequent withdrawals on the Colorado Plateau, given the super-se- 
cret set-aside of the Grand Staircase-Escalante area as a national 
monument, and now this segregation and proposed withdrawal. 

Now, I believe, as you do, that the Grand Canyon is truly one 
of the crown jewels of our park system, but do you understand that 
at least the appearance of a conflict of interest exists here, vis-a- 
vis the Shivwits Plateau proposal in your case and in your family’s 
case. 

Secretary Babbitt. If I may 

Mrs. CuBiN. Based on the Web site and the proposed — I cannot 
say proposed — ^but what it says on the Web site, that it looks like 
there are more areas yet to be set aside. 

Secretary Babbitt. I am sorry. Congressman, I do not under- 
stand the question. 

Mrs. Cubin. Then let me just break it down to two questions. 
Since you are saying mining is the only 

Secretary Babbitt. Oh, I understand that question. 

Mrs. Cubin. Okay, what is the answer? 

Secretary Babbitt. It is the conspiracy involving the Web site 
that I do not understand, but let me answer the mineral one, and 
that is a fair 

Mrs. Cubin. It is not an accusation, Mr. Secretary, at all. So, if 
you would just go ahead, we will break it down into two questions. 

Secretary Babbitt. Okay. The first question is an interesting 
question. We have now got the Hansen Proposal for Wilderness, 
which is an interesting idea, and I am 

Mrs. Cubin. No, I am not talking about that. I am talking about 
the Congress ratifying your mineral withdrawal. 

Secretary Babbitt. I understand. And now we have mineral we 
are talking about. It is a very interesting idea. He is kind of coming 
at it from the other side. The withdrawal is more than minerals. 
The withdrawal, I believe — timber is an example. Mineral with- 
drawal would not deal with the timber problem. 

Mrs. Cubin. That is correct, but would not FLPMA still be able 
to be applied to all of the other uses, since they are, according to 
your earlier testimony, much less threatening? 

Secretary Babbitt. Timber is an example of a use that should be 
excluded. And I do not think you will get any quarrel from any 
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quarter there. The area has a few upland areas of Ponderosa, on 
the flanks of Mt. Trumble that are outside the wilderness area, on 
Mt. Delanbaugh. There is some outside the wilderness area. This 
is an area that I believe should be permanently withdrawn from 
commercial forestry. 

So, you could construct, I suppose, a piece of legislation saying 
the area is withdrawn from commercial forestry, minerals. There 
may be a few other issues there, but you could 

Mrs. CuBiN. So you do not think FLPMA is adequate to deal with 
the issues other than mining? 

Secretary Babbitt. Not all of them. I think it is adequate to deal 
with grazing. It is adequate to deal with hunting. But you could 
construct a withdrawal in lieu of a monument legislatively, or in 
lieu of wilderness. It would be possible. 

Mrs. CUBIN. Thank you. 

Mr. Hansen. In the interest of time, is there further questions 
for Secretary Babbitt on the Minority side? Mr. Udall from Colo- 
rado. 

Mr. Udall of Colorado. Thank you, Mr. Chairman. Mr. Sec- 
retary, you just had a couple of questions from Congressman Dun- 
can about further segregations, and it strikes me that you have to 
be thoughtful about this in the future because were you to make 
a great public statement about this, you might drive a lot — this is 
a very speculative activity that you are very, very concerned about 
in regards to mining claims, is that 

Secretary Babbitt. Congressman, let me explain why I hesitated 
in response to the Duncan question, and I appreciate the invitation 
to clarify. Let me give you an example. In San Diego County, the 
Congressional Delegation in the city and all of the others have a 
wilderness bill with bipartisan support, which I believe has passed 
out of this Committee. I considered a protective withdrawal in ad- 
vance of that wilderness legislation even though I was quite con- 
fident that the wilderness bill is going to pass because nobody op- 
poses it. I considered whether it would be appropriate to do a pre- 
emptive withdrawal there. There are other areas in California, as 
an example, of more than 5,000 acres, where there is legislation 
ready to move, where it would be appropriate — and I have, in fact, 
considered preemptive withdrawals in aid of the legislative proc- 
ess — but getting on a rooftop and shouting about that would — if I 
discuss it publicly, then I have got to do it, that is the dilemma. 

Mr. Udall of Colorado. Mr. Chairman, if I could, just one final 
comment. I just want to again mention that I think we have been 
talking about two fairly different mechanisms, one is the Antiq- 
uities Act and one is FLPMA, and I want to just point out in Colo- 
rado that the Antiquities Act has been used to set aside such im- 
portant areas as the Colorado National Monument, the Great Sand 
Dunes National Monument and the Black Canyon of Gunnison Na- 
tional Monument. I think it is also very instructive to note that al- 
most every President since the turn of the century has used the 
Antiquities Act when the moment presented an opportunity. So, I 
think we ought to take into account the historical overview here 
that we are discussing today. Thank you, Mr. Chairman. 

Secretary Babbitt. Mr. Udall, in aid of the fullest possible disclo- 
sure on these issues, let me say that I am planning a visit to Colo- 
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rado in the next several weeks, to look at the archeological issues 
in southwestern Colorado. When Hovenweep National Monument 
was established on the Colorado side, Mr. Chairman, I exclude 
Utah from this. My trip is not to Utah. I promise you I will stop 
at the border. 

Now, getting back to southwestern Colorado, this area in terms 
of the density and importance of archeological sites is number one 
in the United States of America. And there is a big problem out 
there because they are not being given an adequate level of protec- 
tion. I am going to be out on the landscape, invite the oil and gas 
people, and Mr. Hansen, and anyone else who is interested. Inter- 
estingly enough, there was a piece of legislation in the 1970s de- 
signed to deal with this. This is not something I invented, but it 
is something that needs to be revisited. So, I hope we can continue 
this discussion. 

Are there any other thoughts that have crossed my mind that 
merit disclosure? 

Mr. Hansen. We have got a few here, but we will turn to Mr. 
Shadegg. Mr. Secretary, I must state that a very high ranking 
member of the Administration said that we have blacked our eyes 
enough on that Utah issue. I am trying to avoid saying anymore 
about it. 

Secretary Babbitt. I appreciate your tender consideration, Mr. 
Chairman. 

Mr. Hansen. Mr. Shadegg, from Arizona. 

Mr. Shadegg. Thank you, Mr. Chairman, and thank you, Mr. 
Secretary, for spending so much time with us. Let me just go back 
over a couple of points that I would like to clarify. Just a few mo- 
ments ago, you said that in the northwest corner — and I think this 
was in response to questioning by Mr. Hansen — the rim itself was 
wide open, however, it is within the Lake Mead National Recre- 
ation area, so you did not mean wide open in that sense. 

Secretary Babbitt. Congressman, there is, in fact, a piece of the 
rim which is absolutely wide open. 

Mr. Shadegg. Which is not within the National Recreation Area? 
Can you show us that on the map? 

Secretary Babbitt. Sure. The Lake Mead Recreation Area is 
north of the rim where the section township boundaries are, but 
right through here — this is actually the rim of the Canyon, right 
through there — the park boundary comes down here approximately 
to Tuwep and, in fact, curiously, the Lake Mead Recreation Area 
comes above the rim over here, but for some reason it is at and 
below the rim right through there. 

Mr. Shadegg. This is actually the Grand Canyon National Park 
at that point. So, you are saying that the Grand Canyon National 
Park does not include the rim? 

Secretary Babbitt. That is correct. 

Mrs. Cubin. How far is that area? 

Secretary Babbitt. Well, these are townships, about six miles, so 
about 12-15 miles along there. Actually, maybe a little more than 
that, but it is something like that. 

Mr. Shadegg. I appreciate that clarification, and it appears that 
in the three previous expansions of the park, somebody omitted a 
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portion of the rim, and I take it that is where the monument — that 
is the portion of the area where you are proposing the monument. 

Secretary Babbitt. That is correct. 

Mr. Shadegg. That takes me to the next question I want to ask, 
which is, as I indicated in my opening statement, various groups 
in Arizona have expressed concern, but virtually all of the concern 
that I am hearing is about process — that is, wanting input — not ab- 
ject total opposition to the creation of a monument. Indeed, the let- 
ter and the testimony from the Mohave County Board of Super- 
visors that I have before me specifically says that they do not want 
it created by Executive Resolution or Executive Order, however, 
they are not necessarily opposed to the creation of a monument of 

400.000 acres. 

Interestingly, the Cattlemen’s Association also says they are in- 
terested and believe it might be appropriate. They would like more 
input for the local people, both elected officials, landowners in the 
area, sportsmen, and other interested parties, but their letter uses 
the figure 550,000 acres. Your testimony today used the figure 

605.000 acres. And I believe, Mr. Secretary, that the Grand Canyon 
Trust and/or others in Arizona are proposing it really ought to be 
1 million acres. Obviously, if one does not know what size it is, one 
can hardly honestly understand and debate its merits or demerits 
and its effect on the local community and, quite frankly, on the 
protection of the Canyon. 

What is the size that you are currently supporting? Are you still 
considering the possibility of expanding it? And how do we get reso- 
lution for the people in that area on that question? 

Secretary Babbitt. The proposal, if you look at the map, it is, I 
think, quite economical. If you take a line on the map from the 
northern boundary of the Lake Mead National Recreational Area, 
and draw it straight across to the northern boundary of the Grand 
Canyon National Park, that is pretty close. 

There are a couple of adjustments to take in Mt. Trumble, which 
is an integral part of the sort of rim country there, and I think that 
is both common-sensical and ecologically appropriate. 

Grand Canyon Trust, as I understand it, would like it to extend 
north across the Grand Wash Cliffs, up to the Virgin Mountains, 
taking in a couple of somewhat larger wilderness areas and the 
space in between them. 

When we have a public hearing, I believe I am obliged to listen 
thoughtfully to every single proposal, including that one. I, at this 
point, am not persuaded of the utility of that principally because 
the logic of this proposal is about the Grand Canyon. Grand Wash 
Cliffs is fabulous country, but the logic of this one is Grand Can- 
yon. 

Mr. Shadegg. I see my time has expired, but I would like, with 
the Chairman’s indulgence, ask a couple of quick questions. First 
of all, as you are proposing it, the line you describe, that is the 

605,000 acres referred to in your testimony? 

Secretary Babbitt. That is correct. 

Mr. Shadegg. The county refers to the limited boundaries agreed 
upon in the 400,000 acres. Do you know where the county got its 
figure of 400,000 acres? Was that a proposal you earlier discussed 
with them? 
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Secretary Babbitt. I think there was some initial back-and-forth. 
The 400 may well have come out of the Yaswick article in the Ari- 
zona Republic, and the reason for that is we went down together 
to look, and we did a lot of looking and talking around a campfire, 
and sort of scratching lines on maps. I think that is where that 
came from. 

Mr. Shadegg. My last question, going back to your comment ear- 
lier that you were interested in protecting grazing rights and pro- 
tecting hunting in the area, do you have specific thoughts on how 
you might extend in a way that the people in the area could feel 
confident about, the preservation, long-term preservation or protec- 
tion of grazing rights and hunting rights in this area that might 
give some assurance. And I simply want to make the point that 
there was perhaps a day and time when, if the government said 
we are not going to change grazing rights in this area, we are not 
going to change hunting rights in this area, people would have ac- 
cepted that. There is now some skepticism about that. And I won- 
der if you are thinking about creative new ways of providing those 
assurances, and if you would share them with the Committee now 
or in more detail in the future? 

Secretary Babbitt. I would be happy to share them with you. In- 
deed, I have, with ranchers out there. Either a Presidential Monu- 
ment Proclamation or legislation should give a high degree of com- 
fort to both groups for this reason. Legislation speaks for itself. To 
my knowledge, an Antiquities Act Proclamation has never been 
amended to change in any way the specification of use protection. 
I do not think there was a single one in 100 years. So, I think ei- 
ther one of them has a lot of history behind it. 

Mr. Shadegg. For clarification, have there been those proclama- 
tions which have then been changed by statute? 

Secretary Babbitt. I do not believe so, not as to use. In the 100 
year history, sometimes there are small boundary changes when 
Grand Canyon was drawn up into a national park. 

If I may — and you can, Mr. Chairman, cut me off if I am going 
too long. I would like to make this point. The ranchers and some 
of the other users are saying a monument is a slippery slope in the 
Grand Canyon National Park, with the exclusion of grazing and 
hunting. My argument to them is quite the contrary, for this rea- 
son. This is proposed as a BLM monument, and I would argue to 
the stakeholders that a BLM monument is your most secure assur- 
ance for an acceptable status quo, because the BLM — one reason 
monuments get upgraded in the parks is because they are both run 
by the Park Service. This is a BLM monument, and there is a rea- 
son for that, and it is the same reason that I have explained to Mr. 
Hansen’s constituents in Escalante, and I spent the weekend with 
the Governor talking about, and that is that we have more flexi- 
bility to work these issues and to put them in a protective casing 
that the stakeholders and the BLM both have a powerful vested in- 
terest in keeping. 

Mr. Shadegg. I see my time is expired. Thank you, Mr. Sec- 
retary. 

Mr. Hansen. Thank you, Mr. Shadegg. Mr. Secretary, we appre- 
ciate your patience and tolerance. You have been with us an hour 
and a half 
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Mr. Inslee. Mr. Chairman? 

Mr. Hansen. The gentleman from Washington. 

Mr. Inslee. May I have one very brief closing comment? 

Mr. Hansen. Surely. 

Mr. Inslee. Mr. Shadegg referred to Fredonia, Arizona in his 
opening comments, and I want to say there is a Fredonia commu- 
nity in the State of Washington, and I just want to speak for the 
Fredonians in the State of Washington. By the way, Fredonia is not 
the mythical land in Duck Soup, it is actually a couple places. 

Secretary Babbitt. Mr. Inslee, I am doing a double-take because 
it is nice to see you back after all these years. 

Mr. Inslee. Thank you. Deja vu all over again. But, in any 
event, I just want to tell you that speaking for the Fredonians in 
the State of Washington, I am glad that since Congress is AWOL 
on mining reform, that the Executive Branch is on duty, and I just 
want to tell you we appreciate it up in Fredonia. 

Mr. Hansen. Did you want to respond, Mr. Secretary? 

Secretary Babbitt. No. 

Mr. Hansen. That is probably wise. 

Secretary Babbitt. I accept the compliment. 

Mr. Hansen. Mr. Secretary, thank you for your patience and 
your tolerance. You have been on the hot-seat there for an hour 
and a half, and thank you so very much. We appreciate your being 
with us, and we will look forward to more interesting things stated 
on a very important issue in front of us today. Mr. Leshy, we ap- 
preciate your being with us. 

Our last panel is Mr. Ernest Lehmann, from North Central Min- 
eral Ventures, Minneapolis, Minnesota; Mr. David Getches, Univer- 
sity of Colorado Law School, Boulder, Colorado. Gentlemen, we ap- 
preciate your patience, and thanks for being with us today on this 
important issue. Tell me, how long do you need? 

Mr. Lehmann. Approximately ten minutes, sir. 

Mr. Hansen. Mr. Getches? 

Mr. Getches. The same, Mr. Chairman. 

Mr. Hansen. Mr. Lehmann, the floor is yours. 

Secretary Babbitt. Mr. Chairman, thank you. 

STATEMENT OF ERNEST K. LEHMANN, NORTH CENTRAL 
MINERAL VENTURES, MINNEAPOLIS, MINNESOTA 

Mr. Lehmann. My name is Ernest K. Lehmann. I am a resident 
of Minneapolis, Minnesota. As you can see from the resumes at- 
tached to the back of the written testimony, I am a geologist by 
training, and I have spent nearly 50 years actively engaged in the 
mining industry. 

I began my mining career as a miner in a small gold mine in 
Bannock, Montana in 1950. I apologize for the lack of eloquence 
that Mr. Babbitt has, but I welcome the chance to appear before 
you today relating to you the saga of how after spending about $1.5 
million on successful gold exploration in the Sweet Grass Hills of 
Montana, how that has resulted — we are a case study in how 
FLPMA can be, and as we see it, abused and misused. 

A summary of the events is in the written testimony, a map 
showing where the Sweet Grass Hills are, for those of you who are 
not from Montana, it is shown as Figure 1. The land ownership in 
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the Sweet Grass Hills is very complicated. It is shown on Figure 
2. It is a patchwork of private Federal estate surface and minerals. 
The total Federal estate mineral totals approximately 19,635 acres, 
about one-third of the Sweet Grass Hills area. 

Between 1983 and 1992, Mount Royal Joint Venture, of which 
North Central Mineral is a partner and I am the operator, con- 
ducted a prospecting and exploration program in the Hills by our- 
selves and with major company partners. At the same time, BLM 
was conducting a major land planning effort and drafted the West 
HiLine Regional Management Plan, RMP, which reviewed the envi- 
ronmental and cultural resources of the Hills and the potential im- 
pacts to these resources from activities such as mining. The RMP 
was approved by the Director of BLM in a Record of Decision 
signed in January 1992. It established areas of critical environ- 
mental concern for the core area of the three main buttes, includ- 
ing East Butte where our activities were then focused, but it spe- 
cifically left open the Federal lands in the Sweet Grass Hills for 
mineral entry. It also proposed to eliminate a land withdrawal in 
effect on public domain in Section 29 adjacent to our property. 

By 1992, we had conducted extensive exploration, 15,000 feet of 
trenches (since reclaimed), over 1,400 systematic rock and trench 
samples, almost 4,300 feet of drilling and extensive soil sampling. 
Examples of that are shown in Figures 5 and 6 attached to the 
packet. 

We had discovered a major gold deposit which, in our estimate, 
is approximately 1.7 million ounces of gold, which should be about 
65-70 percent recoverable, and compares very favorably to other 
then planned or operating properties in the western U.S., which 
are documented on Table 2. Part of the Tootsie Creek Deposit is 
on lands we own in fee, part on private minerals we lease, part on 
public domain on which we hold 20 unpatented mining claims lo- 
cated under the Mining Law. Fourteen of these claims were located 
prior to 1992, and additional six were located in August 1995, 
which I will explain in a minute. 

In February 1992, 30 days after the Record of Decision leaving 
the area open for mineral entry, we filed a plan of operations with 
a new partner to reopen and construct roads, and to drill some 38 
in-road drill sites to develop the Tootsie Creek Deposit. 

Previously, the exploration plans had gone through two EAs by 
the BLM, they had gone through two appeals by Indian groups to 
the IBLA, both appeals were rejected. The EA found no significant 
impact from our activities. However, instead of adhering to its then 
adopted plan, the BLM decided to do a full environmental impact 
statement before approving our new plan. When the draft EIS was 
published in early 1993, the preferred alternative in the draft was, 
in fact, to approve our work plan. 

I think the Secretary is a bit disingenuous in talking about pub- 
lic support, anti-mining support. To my knowledge, there are reso- 
lutions from both Toole and Liberty County Boards supporting con- 
tinued exploration in accordance with proper laws. But at that time 
in May of 1993, interestingly enough, coincident with the Sec- 
retary’s visit which he disclosed earlier today, the BLM made a 
180-degree shift in policy and began a strategy calculated to block 
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our efforts to further develop our discovery and deprive us of the 
economic benefits of our work. 

It appears that there were meetings in Washington in 1993 to 
find a way to prevent approval of our plan. The substance of those 
discussions is summarized in a memorandum by one Josh Drew to 
then Director Jim Baca, which says in reference to our plan, “With 
careful handling, the approval could be delayed many months or 
even years.” A copy of the memo with Mr. Baca’s enthusiastic 
handwritten response appears as Appendix I to the written testi- 
mony. This careful handling resulted in a filing of a petition to seg- 
regate the lands, to withdraw the lands, using as a justification for 
that segregation the same language, almost identical language to 
that that had been used to keep the area open for mineral entry 
with certain restrictions and to reopen Section 29 . 

On August 3, 1993, Federal minerals were segregated and closed 
to mineral entry for two years. The withdrawal petition triggered 
three separate processes aimed to keep us from developing the 
Tootsie Creek Deposit. First, approval of our plan was suspended. 
BLM refuses to approve our plan. We have appealed this de facto 
denial of our plan to the IBLA, the Board of Land Appeals, but we 
have not had a ruling, as yet. 

Second, BLM began a validity examination of our unpatented 
claims to determine whether they constituted valid existing rights. 
The validity examination report found eight of our original 14 
claims valid when it was finally produced in September 1995. The 
various claims and lands are depicted on Figures 3, 4 and 5. The 
validity report makes significant technical errors and uses a line of 
reasoning that bears no relationship to how mineral exploration 
and development are actually carried out in the real world. It 
strains to find invalid several claims in the core of the deposit in 
an obvious effort to undermine the deposit’s value. 

The hearing on the six invalid claims finally occurred last spring, 
five years after the segregation order. We do not have a ruling, as 
yet. We are now 15 years into this project. 

During the hearing, we learned that the validity report had been 
personally overseen by Mr. Roger Haskins, the specialist for mining 
law adjudication in the Office of the Director of BLM. No doubt, a 
bit of careful handling. 

Third, because the proposed withdrawal represented a complete 
reversal of the RMP adopted only 20 months previously, the peti- 
tion triggered the need for an amendment to the RMP and a new 
EIS on the proposed withdrawal. This new EIS revisited the same 
issues which had already been exhaustively addressed during the 
original planning process, during the EIS on our work plan. 

For some reason, BLM found itself unable to complete the EIS 
or the validity examination within the two-year segregation period 
provided by law. Therefore, in July 1994, the Director sought the 
advice of the Solicitor on how best to continue to prevent us from 
developing the Tootsie Creek Deposit. The Solicitor opined that two 
successive two-year segregations would probably be found illegal. 
His opinion is attached as Appendix 11. 

In July 1995, notice was published that the first segregation 
would expire and that the lands would again be open to mineral 
entry. A few days later, then Congressman Williams introduced a 



34 


bill proposing to withdraw the entire Federal mineral estate in the 
Sweet Grass Hills, with the obvious purpose of giving BLM a cover 
for filing an illegal second withdrawal petition to “preserve the sta- 
tus quo” and “in aid of legislation.” 

After the first segregation order expired, we staked six additional 
claims, shown in blue on Figures 3, 4 and 5. BLM declared these 
claims void “ab initio.” We appealed this decision to IBLA which af- 
firmed the BLM decision, with the unbelievable reasoning that the 
first withdrawal proposal was “not identical” to the second one be- 
cause it had a “different stated purpose.” We do not know what 
that different purpose is. 

In May 1996, BLM finally published the Amendment/E IS. The 
EIS includes an analysis of the mineral potential of the area and 
our deposit. This analysis was castigated as technically unsound 
and unrealistic by the U.S. Bureau of Mines. The letter is attached 
as Appendix III. Using the same justifications used to keep the 
area open in January 1992, the EIS recommended that the entire 
mineral estate be withdrawn and that the valid pre-existing rights 
be bought out, a process that BLM euphemistically refers to as 
“land tenure adjustment.” Sounds like a chiropractor to me. 

The entire Federal mineral estate in the Sweet Grass Hills, 
19,685 acres, was permanently withdrawn on April 10, 1997. 

My partners and I are determined to go on. As an experienced, 
prudent geologist and as a businessman with my own money at 
risk, I do not lightly conclude that the wealth of geologic data we 
have amassed indicates that we have discovered a world-class gold 
deposit at Tootsie Creek. 

We request that this Committee initiate appropriate legislative 
action to prevent these kinds of misuses of FLPMA which we do 
not believe were the intent when the Congress passed FLPMA in 
1974. Thank you very much. 

Mrs. CUBIN. [presiding] Thank you, Mr. Lehmann. You stated 
orally, although I do not believe it was in your written testimony, 
that Congressman Hill introduced legislation to withdraw the 
Sweet Grass 

Mr. Lehmann. I said Williams, Congressman Williams. 

Mrs. CuBiN. Correct. I just wanted to get that straight for the 
record. 

Mr. Lehmann. I am sorry. 

[The prepared statement of Mr. Lehmann may be found at the 
end of the hearing.] 

Mrs. CUBIN. Thank you for your testimony. 

Mr. Getches. 

STATEMENT OF DAVID H. GETCHES, RAPHAEL J. MOSES PRO- 
FESSOR OF NATURAL RESOURCES LAW, UNIVERSITY OF 

COLORADO LAW SCHOOL 

Mr. Getches. Thank you. Madam Chairman, Members of the 
Committee. 

I am David Getches, Professor of Natural Resources Law at the 
University of Colorado. I thank the Committee for the opportunity 
to testify today. I have been asked to talk a bit about the history 
and purposes of the FLPMA withdrawal provisions, and I will ad- 
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dress that. I have submitted written testimony and I will try not 
to overlap that too much. 

In addition, I make available to the Committee this article in 
Volume 22 of the Natural Resources Journal, which is on the same 
subject, and provides a much more in-depth view of the subject 
than I am sure you can get into today. 

There indeed is a colorful history of the issue of withdrawals in 
the Nation’s history and the way it has been used to protect the 
public lands. The history may not be as colorfully told in my Law 
Review article, but it is a key part of our Nation’s history that is 
worth reading. 

The withdrawal authority was first exercised by the Executive, 
acting alone, by the President or the Secretary of Interior setting 
aside land for particular public uses. And in the early days, when 
the purpose of our public land laws was to dispose of the public 
lands, the withdrawal authority was used to facilitate that, to keep 
lands well integrated and unfragmented as a way to provide for 
their orderly disposal. 

Later, it was used to promote and facilitate programs of the Fed- 
eral Government that necessitated setting lands aside. At times, it 
was used to prevent excesses and fraud and, more recently, now 
that we are in a period of retention and management of the public 
lands, the primary purpose of withdrawals is to complement the 
planning mandate that is in FLPMA. 

Now, the withdrawal authority of the President was upheld apart 
from any statutory authority whatsoever, by the United States Su- 
preme Court in 1915, in the Midwest Oil case. The Supreme Court 
found that Congress had acquiesced in the repeated and continued 
use of the withdrawal authority by the Executive, and upheld it 
outside any kind of statutory regime. 

By that time. Presidents from Cleveland to Roosevelt had set 
aside through withdrawals almost all the land that is now in our 
national forests. That is where it came from. All that land was the 
product of withdrawals. Later, 140 million acres were set aside in 
grazing lands, subject to withdrawal and later classification with 
the consent and encouragement of Congress. 

Now, there certainly are some notorious stories. The Secretary 
referred to the former Senator from Arizona, Ralph Cameron. But 
he is not the most extraordinary example. In fact, probably the 
most notorious abuser of devices to circumvent withdrawals, was 
the “old prospector,” as they called him. Merle Zwiefel. 

Merle Zwiefel had a claimstaking service, and his ads bragged 
that he could stake 2,000 claims in a day. He succeeded during his 
time at staking 30 million acres in mining claims. When the Cen- 
tral Arizona Project aqueduct was being acquired to reach central 
Arizona from the Colorado River, there was the old prospector stak- 
ing claims ahead of the pipeline. He staked 600,000 acres in claims 
between Phoenix and Tucson alone. He also staked 465,000 acres 
of claims in the Piceance Basin in my area. He did these claims so 
rapidly using an aerial service where they simply dropped the 
stakes out of an airplane. 

Other stories, and other reasons for controversies and challenges 
and payoffs, are legion. The Secretary mentioned Yucca Mountain 
where it was necessary to pay for nuisance claims that had been 
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acquired at the site of the Yucca Mountain waste facility. The con- 
flicts also involve less notorious folks, legitimate miners who want 
to stake claims but their claims would be in the path of some fu- 
ture government plan or program, and to allow the claim it is actu- 
ally unfair to them as well. It is not just a question of heading off 
the swindle artists and the nuisance claimants. 

Well, by the time the Public Land Law Review Commission, 
which was operating during the Nixon Administration, completed 
its work and submitted its report to Congress, there had been lit- 
erally hundreds of withdrawals. Public land was kind of a clutter 
of withdrawals, and this was controversial, and Congress wanted 
to clean that up. It took this matter in hand with FLPMA. In 
FLPMA not only do we have this very orderly and simplified proc- 
ess for making withdrawals according to rules that are determined 
by tract size and length of time for which land is set aside in a 
withdrawal. It also provided a way that withdrawals can be termi- 
nated, something that did not exist before, and so we had this clut- 
ter of withdrawals on the books. Congress dealt with that, too. 

One thing that also needs to be mentioned is that Congress ex- 
panded the definition of withdrawals so that it did not just include 
setting aside lands for particular public uses, but also included, as 
stated in 1702(j) of FLPMA, that it enables the Secretary to limit 
activities under the Public Land Laws in order to maintain other 
public values. It is kind of a catch-all, not just focusing on par- 
ticular land uses. 

Withdrawal remains an important tool in the tool kit of the Sec- 
retary of Interior acting for the people of the United States. If land 
cannot be withdrawn quickly and efficiently when the Executive or 
Congress is considering doing something to protect that land or to 
make it part of a Federal program, we leave them exposed to nui- 
sance claims, and also risk interrupting the expectations of good 
faith public land users, usually mining claimants that are being set 
up for disappointment if land is not set aside in this way. And the 
segregation mechanism that was discussed this morning is an in- 
termediate step to put things on hold, to say “time out” while the 
matter is studied, so that the Secretary, together with Congress, to- 
gether with interest groups, can decide whether a withdrawal is 
called for, whether legislation protecting the land in some other 
way is called for and, if so, what the terms ought to be. 

In short, prudence dictates that the expectations of both the pri- 
vate developer and the public not be disappointed by allowing land 
to be open under the Public Land Laws for uses that may later 
turn out to be inconsistent or for these nuisance claims. 

Now, the kind of flexibility that exists under the FLPMA with- 
drawal provisions is flexibility that no private landowner would be 
without, the ability to respond to changing conditions, to opportuni- 
ties to use or protect or dedicate the land to uses that emerge. This 
is important and is something that every landowner wants, but is 
especially so on the public lands where there is a kind of easement 
in gross, kind of like a trump card that the miner walks around 
with capable of being played at anytime on the public lands to dis- 
rupt this whole planning process, this land management process 
that has been created by Congress under FLPMA. 
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We are in an era of mandated planning under FLPMA. There are 
land use plans required of every agency. Those land use plans can 
only go so far. They can be interrupted by land uses that make im- 
possible the carrying out of those plans or changing direction in the 
future as public demands require. 

Now, looking at this from the sweep of history, looking back at 
the past today, those withdrawals of the past seem like heroic acts. 
Today, most Americans, I think it is fair to say, take pride in with- 
drawals — for instance, the Tetons and the Grand Canyon. Who 
would begrudge an acre of those withdrawals? Those things are 
now possible in a much more orderly way under the FLPMA proce- 
dures. Although there has been some agonizing over every large 
withdrawal, 10 and 20 and 50 years later, there is no agony at all. 
Instead of regrets, we celebrate these things as part of our national 
heritage. 

Thank you. Madam Chairman. 

[The prepared statement of Mr. Getches may be found at the end 
of the hearing.] 

Mrs. CUBIN. Thank you for your testimony. First of all, I need 
to ask unanimous consent, more or less ex post facto, for Mr. Shad- 
egg to sit with the two Subcommittees and apologize to the Minor- 
ity. I went to make a quick phone call and, as you can see, we are 
teaming with Majority Members and had I thought, I certainly 
would have asked one of you to take the Chair. So, please accept 
my apology. I will start the questioning. 

Mr. Getches, with your legal background, you would be helpful 
to the Committee in determining the best way to balance the Exec- 
utive and Legislative Branch’s authority to withdraw public lands. 
Could we call upon you to help us do that and review the FLPMA 
Amendment? Would you look at that favorably? 

Mr. Getches. Well, I think that you are exactly right, that the 
purpose of the FLPMA process of setting up three kinds of with- 
drawals and having this advance review process that we call “seg- 
regation” is to provide balance and transparency. Now the public 
and Congress can be involved at the start and have notice in ad- 
vance. 

It seems that there is considerable balance in the system as it 
exists. Large withdrawals, as the Committee knows, requires this 
almost NEPA-like study to be done, with reporting to Congress as 
required. Now, of course, there is doubt over whether or not the 
concurrent resolution process is valid under th Chadha case, but 
Congress retains its authority, its legislative authority, as always, 
to overturn those withdrawals. Presumably, it will have a factual 
basis to make the decision to sustain or to override the designation 
of future FLPMA withdrawals based on what you can get out of 
that FLPMA study. 

Mrs. CUBIN. What I do not understand out of your response to 
that is how is this in balance when, in reality, it requires a two- 
thirds majority of both Houses to override the Secretary. 

Mr. Getches. Well, even if you assume that the President vetoed 
the legislation, first the process would be the reporting by the Sec- 
retary of the facts, the Congress’ response to that, any further Sec- 
retarial action or lack thereof, a Congressional act disapproving, 
passing both Houses, and then presentment to the President when 
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the President vetoes the bill. This is a rather extraordinary path, 
one which has never, ever occurred. 

Mrs. CUBIN. I do not see how it would be extraordinary when the 
Secretary is an appointee of the President, and it is hard for me 
to imagine that the Secretary would not have the President’s, if not 
permission, lack of objection, and therefore it would be most likely 
if the Congress were to override that, to require a two-thirds veto. 
Do you disagree with that? 

Mr. Getches. It is entirely possible that that would happen but, 
first of all, I think the FLPMA process that Congress has designed 
minimizes the chances you are going to get to that kind of show- 
down. You do have an opportunity to head that kind of thing off. 
Secondly, I do not think it is a foregone conclusion that the Presi- 
dent will uphold everything that the Secretary does. Furthermore, 
we have, with changing Administrations and changing Congresses, 
a very likely scenario that the withdrawal would be considered in 
a different Administration, in any event. 

Mrs. CUBIN. That certainly is a good point. I will just move on. 
Mr. Lehmann, I know that you have experience in dealing with 
hard-rock prospecting permits and leases on Federal lands in Min- 
nesota and elsewhere the 1872 Mining Law does not operate. Have 
you had any success with permitting decisions under that type of 
discretionary system of mineral tenure? 

Mr. Lehmann. Well, yes, I have had fairly extensive experience 
on acquired lands. Quite a lot of forest lands in the Eastern U.S. 
and the non-mining law states are acquired lands that were mostly 
acquired since the 1920s, and they operate under the leasing sys- 
tem. 

The process in theory can work; in the specifics, it is difficult. I 
think you are referring to the idea of a plan restricting areas. The 
forest plans are becoming more restrictive. I just see the whole cli- 
mate changing. I think the problem is not in the theory, as Mr. 
Getches presents it, the planning process, it is in the actual execu- 
tion. In our case, in the Sweet Grass Hills, we participated in the 
planning process in the 1980s. The area was left open for mineral 
entry. We went through two EAs on operating plans. We went 
through proceedings before the IBLA. All of a sudden in 1993, with 
a change of Administration, using the same logic, the whole process 
reversed. And we can show you, we can document almost the iden- 
tical language that flows through all these documents as the ra- 
tionale for the various actions before 1993 and after 1993. It is the 
way the process is used, and therefore whether it is on acquired 
lands or lands governed under FLPMA, my own personal feeling is 
that Congress has to reassert its authority to approve the actual 
withdrawals. And I think, frankly, that the 5,000-acre threshold is 
much too high. Our total holdings, including our private holdings, 
our private minerals that we lease, our private ownership in the 
Sweet Grass Hills, is only about 300 acres. 

Mrs. Gubin. Between the two systems for assessing Federal min- 
eral rights, to me it is no wonder that you have looked at South 
America for mineral deposits. And the tragedy of that to me is that 
while the President did veto the Mining Law Revision that we 
passed in the 104th Congress, which included a royalty, beyond the 
royalty and the potential revenue to the Federal Treasury, the jobs 
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that are created in mining are good paying jobs. They are good for 
the state economy and the school systems in the state, and so on, 
and it is not just in mining, it is in oil and gas. Just across-the- 
board what is happening to our natural resources industry is truly 
a tragedy in that when we cannot develop wealth and we rely on 
foreign countries for essential minerals, essential energy, and 
whatnot, the United States truly is strategically in jeopardy, in my 
opinion. So, thank both of you for your testimony. Mr. Underwood. 

Mr. Underwood. Thank you. Madam Chairwoman. Mr. Leh- 
mann, the story that you told is a very interesting one, very com- 
pelling one. Yet, I cannot help but feel that the kinds of problems 
that you encountered after the change of Administration is the 
kind of problems that lots of people encounter when there is a kind 
of change of philosophy or a change of attitude about — and there 
is always some latitude, always some leeway given to new adminis- 
trations to pursue policies in certain ways. How do you respond to 
that? 

Mr. Lehmann. Well, sir. Madam Chairman, Congressman, I re- 
spond to it this way. These activities like mineral exploration, oil 
and gas exploration, are long-term efforts. I mean, the essential 
thing is that you have some kind of surety of title, some kind of 
surety that you can go ahead. And that is essential because in this 
project, we were into it in 1992 already nine years, now I am into 
it 16 years, some other projects are as long. These are long-term 
projects. They are long-term investments. They are fixed to the 
land. And I think we have a right to expect a reasonably consistent 
application of the laws and regulations that existed. And we fol- 
lowed them. We were very careful to follow them. And I think the 
BLM will agree that we followed all the regulations, and the state. 

Let me comment further. One of the things that has happened, 
why exploration is moving to Latin America, is that the Latin 
Americans have seen the light. I spent three years, from 1995 
through 1997, managing an exploration program in Argentina. 
What made that possible was a change in the attitude, a change 
that the law was the law, and they were going to apply it. It is not 
the greatest mining law in the world, I can tell you that, it is very 
complicated, but we were able to function, and people are able to 
function, and there is a fairly consistent application. That is the 
first thing. 

Next to geology, the first thing we look at is some ability to deal 
with the land tenure issues. Otherwise, we cannot explore. 

Mr. Underwood. Mr. Lehmann, are there not legal avenues for 
compensation for your effort if it does not come to pass? 

Mr. Lehmann. Well, yes. Madam Chair, Congressman, yes, I 
hope there are. But, again, what has happened to us here is what 
we feel is a conscious attempt by the BLM and the way they han- 
dled the validity determination, to try to lower our value. Yes, we 
have recourse to the courts. We have probably recourse to the 
Court of Claims once a final decision has been made. Part of the 
thing is that it is so hard to get a final decision, and we cannot 
go to the courts until we do. 

Mr. Underwood. Could I just ask a question of the Professor. 
Mr. Getches, you made a fairly compelling statement about claims 
that are nuisance claims, and also some prudence into the process. 
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you made a pitch for some prudence into the process. It is clear 
that Mr. Lehmann’s claim is not a nuisance claim. I suppose he 
firmly believes and we would all concede that he was acting within 
a certain framework of expectations. What would you suggest as a 
kind of remedy to avoid these kinds of situations to bring closure 
to his case? 

Mr. Getches. Well, I think, first of all, it needs to be stated here 
that these withdrawals are all subject to valid existing rights, and 
so if he has a valid existing right, the withdrawal will be subject 
to that. 

Now, if it turns out that the withdrawal makes it particularly 
burdensome to carry out the mining operation because of restric- 
tions that are placed on the land and the like, and it upsets the 
economics of the operation, then Mr. Lehmann is going to be upset 
about that. I do not know anything about his claims or the facts 
of this case, but it occurred to me, listening to this, that the plan- 
ning process may have been flawed in the past, the planning proc- 
ess for these very lands that he described. And it is conceivable 
that the company would have been better off if this consideration 
of a withdrawal had occurred years ago and some of the land had 
been set aside, or not, and the matter had been cleared up through 
the kind of study and consideration of public use that apparently 
is going to go forward now. 

Mr. Underwood. Thank you. Just a question on the Argentina 
mining law. Is it more recent than 1872? 

Mr. Lehmann. A little bit more. 

Mr. Underwood. You do not need to answer that. 

Mr. Lehmann. No, I can answer that question because I am 
probably one of the few people who has read it cover-to-cover. It 
dates back to about the 1880s and has been amended several 
times, most recently while I was there, to deal with environmental 
issues, but essentially it is a mining law that was drafted in 1880- 
something. 

Mr. Underwood. Does the government collect royalties? 

Mr. Lehmann. The system there is, though the law is federal, 
the provincial governments actually administer it, and the provin- 
cial governments can, if they wish, charge a royalty. Some of them 
have opted to say no, we will not. There is a limit on the royalty 
they can charge. 

Mr. Underwood. Thank you. 

Mrs. Gubin. I find it interesting that the law that established 
Yellowstone National Park is actually six months older than the 
1872 Mining Law, and yet I have not heard anybody complaining 
about that and the need to change that, just as a little aside, Mr. 
Underwood, my dear friend. Mr. Udall. Although I think we need 
to change it and charge a royalty. 

Mr. Udall of Colorado. Thank you. Madam Chair. I did want 
to express my appreciation for your clarification of the situation 
with Congressman Shadegg. I can tell you that my cousin, who has 
slightly more seniority than I do, is very willing and ready to take 
the chair, so thank you. 

I did want to acknowledge Professor Getches, who is from my 
home district, as a constituent of mine. It is nice to see him here. 
But I think he even has a more important constituent, who is his 
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wife, Ann, who is also here today. So, I want to thank them for 
making the long trip from Colorado to be with us. 

Professor Getches, a couple of questions for you. It seems to me, 
in listening, that I have come to the conclusion that the FLPMA 
withdrawal authority seems to provide some balance to the Mining 
Law of 1872. Do you agree or disagree, and would you expand a 
little bit on that? 

Mr. Getches. Yes. I think one of the two major reasons that you 
need some kind of FLPMA withdrawal authority is to provide a 
counterbalance to the kind of trump-card authority that every cit- 
izen has over the public lands under the Mining Law. FLPMA pro- 
vides fairness and balance. The other reason is to provide for long- 
range planning. In either case, you are taking the long view. And 
I think benefits could be characterized in terms of fairness to the 
locator as well. The self-initiation system is one where people have 
legitimate expectations that they can use the public lands for min- 
ing, and they need to know as soon as possible if that situation is 
changing. 

Mr. Udall of Colorado. Now, my thinking, which may or may 
not be logical — many of us who serve in this body could be accused 
of being illogical — but it seems to me if we were to revise FLPMA, 
then hand-in-glove you might need to taking a look at the Mining 
Law as well, and revising it. Do you have any further comments 
on that? 

Mr. Getches. Well, I think that there is a connection there. Cer- 
tainly, if you took away any of the countervailing authority of the 
Secretary to protect lands from entry under the Mining Law, and 
the other public land laws, you would want to re-examine the self- 
initiation aspects of the Mining Law. I hasten to add that I think 
that independent of the Mining Law, you still have sound reasons 
as a part of the planning scenario to maintain that level of with- 
drawal authority. It might not have to be used as often, but you 
need it either way. 

Mr. Udall of Colorado. Thank you. Madam Chair, I have two 
final comments. I would just like to note, as we all know, these 
withdrawals are not irreversible regardless of the situation we are 
talking about, the wilderness, for example. If we came to a conclu- 
sion as a society, as a country, we had a different need for those 
lands. Congress could act and we could gather natural resources 
from those areas. 

Contrary to that, if a mine is put into place, that is really an ir- 
reversible act. The landscape has been changed forever. So, I think 
that is important to note. 

Also, we were talking earlier about the veto and legislative activ- 
ity, and so on. It is interesting to remember that there was a Mon- 
tana Wilderness Bill that was vetoed by President Reagan during 
his term, and we, as a body, if we would have had to have taken 
an override vote, would have had to come up with two-thirds of the 
House to overturn that veto of the President. 

So, the point I am trying to make is, there continues to be, I 
think, appropriate checks-and-balances in the process. I do not 
know. Professor Getches, if you have any further comment. 

Mr. Getches. I think checks-and-balances was what it was 
about. Congress really did carefully consider the FLPMA with- 
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drawal provisions. Historians looking at this period believe that the 
single strongest motivating force for FLPMA was an examination 
of the withdrawal provisions. So these provisions were not cava- 
lierly generated, and there has been surprisingly little controversy 
over their use. 

You mentioned the irreversible aspect of not withdrawing lands, 
allowing them to be developed, and then looking back on it with 
regret. The withdrawal mechanism can be seen as something akin 
to taking a family heirloom and putting it in a museum on display 
and protecting it for future generations. You have the choice of liq- 
uidating at anytime. 

Mr. Udall of Colorado. Thank you. Thank you. Madam Chair. 

Mrs. CUBIN. I have one question for both of you and, Mr. 
Getches, if you would answer — actually, two questions, but they 
are the same subject — if you would answer it first. The first ques- 
tion, FLPMA gives the Secretary the ability to segregate lands for 
two years while formal withdrawal proceedings are underway. 

The first question is, do you interpret FLPMA as allowing the 
Secretary to use two-year segregations as a stand-alone tool, with- 
out an intention to make up a formal withdrawal? 

And the second question is, once the two years are up, is the Sec- 
retary allowed to publish the exact same segregation for another 
two years? Do you think that is allowable? 

Mr. Getches. The Secretary conceivably could use this as a 
stand-alone. I think Congress had in mind a study process where 
facts could be gathered and a decision could be made sometime 
during that two-year period, about what actually goes into the 
withdrawal. Presumably, a segregation would start out with par- 
ticular boundaries, and those would be adjusted upward or down- 
ward, and the types of uses would be focused on during the two- 
year period. So, when you get to the withdrawal you have a much 
more reliable basis for making the withdrawal, and Congress has 
a much more reliable basis for evaluating it and playing its part. 

Mrs. CuBiN. That is not what happened, though, with Sweet 
Grass Hills. What happened with Sweet Grass Hills is that the 
Secretary did a two-year segregation and then immediately just put 
the exact same segregation in for another two years, which seems 
like, at the very least, a stretch of the intent of the law. 

Mr. Getches. Well, this is a more modest way of proceeding 
than to take those boundaries and immediately convert them into 
a withdrawal because, once they are in the mode of a withdrawal, 
if this is less than a 5,000-acre withdrawal, it is fixed until it is 
revoked. And there is a particularly gentle aspect to the segrega- 
tion mechanism, and that is that it vaporizes after two years. It 
does take another action to reestablish it. 

Mrs. CuBiN. Well, I would say that is true, but the two-year limit 
was set for a reason and that was that certain things were sup- 
posed to occur in that two years, and short of that, just for the Sec- 
retary to take the authority to just take another two years cer- 
tainly seems opposed to legislative intent. 

Mr. Getches. Well, if, in fact, it was — and I have not examined 
it with the exact question you are raising in mind — but if it turns 
out that the legal authority is limited to two years, then the Sec- 
retary, in that situation, would be put to the choice of making the 
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withdrawal at that moment and then we would have a withdrawal 
that could not he undone without either legislation or following the 
termination procedures. 

Mrs. CUBIN. Mr. Lehmann, could you respond? 

Mr. Lehmann. I have to preface that I am not an attorney, so 
my understanding is that the two years segregation is to trigger 
the preparation of an EIS, the NEPA process, to complete that 
NEPA process, to establish what are valid pre-existing rights. 

I am advised by my counsel that the second two years is illegal, 
that that is not within the authority of the Secretary. And I think 
that if you read the opinion of the Solicitor that is attached to my 
testimony, I think he agreed with that, that that was not the pre- 
ferred way to go, but they did it anyway. I do not know why they 
did it that way, but that was a way of delaying the process, it was 
a delay of doing something. I could have written the EIS in three 
days because they just used the same reasons they used before, 
anyway. 

Mrs. Gubin. Then you need to be part of UNESCO because they 
were able to determine in three days that the Crown Butte Mine 
was a threat to Yellowstone, when the scientists could not do it in 
three years. 

I do not have any further questions. I do thank the panel for 
their valuable testimony and for the answers to the questions and 
the time that they were willing to give us, and I thank the Con- 
gressman for his questions. The record will stay open for two weeks 
for any further questions or any revisions that the panel would like 
to make. So, thank you very much and, with that, the Sub- 
committee hearing is adjourned. 

[Whereupon, at 12:35 p.m., the joint Subcommittee hearing was 
adjourned.] 

[Additional material submitted for the record follows.] 
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Statement of Hon. Bruce Babbitt, Secretary of the Interior 

I appreciate the opportunity to testify here today on proposed withdrawals of Fed- 
eral land from location and entry under general land laws, including the mining 
laws. Your letter of invitation specifically directed attention to my recent actions to 
initiate withdrawals of 429,000 acres along the Rocky Mountain Front in the Lewis 
& Clark and Helena National Forests, and 606,000 acres in the Shivwits/Parashant 
region north of the Grand Canyon in northwestern Arizona. I welcome a public dis- 
cussion of the usefulness of the withdrawals in contexts such as these, where other 
public values may be threatened by indiscriminate application of various public land 
laws, including the Mining Law. As I will discuss in more detail below, history 
clearly shows that withdrawals are often the best way to protect values of national 
interest that might be destroyed by inappropriate uses of public lands and national 
forests. 

First, let me put my recent actions into historical and statutory context. With- 
drawals have long been an important tool of public land management. They are a 
mechanism, exercised by the Executive and Legislative branches for nearly two cen- 
turies, to limit the application of certain broadly applicable public land laws — espe- 
cially those aimed at transferring interests in Federal lands out of Federal owner- 
ship. 

By the early part of this century, hundreds of executive withdrawals had been 
made for such disparate purposes as to establish forest reserves, to conserve wild- 
life, to create Indian reservations, or to make Federal lands available for military 
use. Many were made without express statutory authority from Congress, their le- 
gality was sometimes debated, but the Supreme Court settled the question in its 
landmark United States v. Midwest Oil Co. decision in 1915. It upheld executive 
power, noting that “when it appeared that the public interest would be served by 
withdrawing or reserving parts of the public domain, nothing was more natural 
than to retain what the Government already owned.” 

Starting around the same time as the Midwest Oil decision. Congress has several 
times acted to confirm broad executive power to make withdrawals. It did so in the 
Antiquities Act of 1906, authorizing the President to create national monuments, 
and it did it again in the Pickett Act of 1910. Most recently, it confirmed the power 
in the Federal Land Policy and Management Act (FLPMA), enacted in 1976. 
FLPMA broadly defines a withdrawal to include, in pertinent part: 

withholding an area of Federal land from settlement, sale, location, or entry, 
under some or all of the general land laws, for the purpose of limiting activities 
under those laws in order to maintain other public values in the area or reserv- 
ing the area for a particular public purpose or program. 

FLPMA also sets out specific procedures by which FLPMA withdrawals can be 
made. Generally speaking, the FLPMA withdrawal process is initiated when the 
Secretary of the Interior publishes a notice in the Federal Register in effect pro- 
posing a withdrawal of a tract of Federal lands. Upon publication the land identified 
is segregated from the operation of public land laws to the extent specified in the 
notice, for a period of up to two years. During that time, for larger proposed with- 
drawals (over 5,000 acres), the Department gathers information, engages in con- 
sultations, and evaluates the effects of the proposed withdrawal, as specified in 
FLPMA section 204(c). (The process for withdrawals under 5,000 acres is simpler, 
see section 204(d); and FLPMA also makes provision for emergency withdrawals of 
up to three years in length, see section 204(e).) 

Section 204 (c) provides that a FLPMA withdrawal of 5,000 or more acres may 
be terminated by Congressional action. The constitutionality of this so-called “legis- 
lative veto” provision was undermined, if not fatally impaired, by the Supreme 
Court’s 1983 decision in INS v. Chadha, which struck down legislative vetoes as a 
violation of separation of powers. 

Completing this brief statutory overview. Section 204 (i) of FLPMA also provides 
that, for Federal lands under the control of a non-interior agency (such as the For- 
est Service in the Department of Agriculture), the Secretary of the Interior shall 
make, modify, or revoke withdrawals only with the consent of the head of the de- 
partment or agency involved, except in emergency situations. This was the process 
used to segregate portions of the Lewis & Clark and Helena National Forests in 
Montana from the Mining Law. Finally, let me emphasize that any withdrawals 
made are subject to valid existing rights. If the holder of a mining claim, mineral 
lease or other interest in the area being withdrawn can establish such a right, it 
is not affected by the withdrawal. 

Turning now to our recent actions, the reason we acted is very simply stated: 
These proposed withdrawals under section 204(c) are aimed at making sure, while 
more permanent protections for these lands are being considered, that nothing hap- 
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pens on the ground that could interfere with, or make more costly, those protections 
of the land. We acted completely within the law, and within the long tradition of 
executive branch withdrawals. Indeed, considering some unhappy previous episodes, 
we would have been foolish not to have acted. 

Let me explain. There have been many incidents in western history of people 
using the antiquated 1872 Mining Law to file mining claims on Federal lands for 
purposes that have little or nothing to do with actual mining development. (The 
same opportunity for abuse existed with many other old public land laws intended 
to settle the West through Federal land privatization, but almost all of these other 
laws — unlike the Mining Law — have been repealed.) The presence of these claims 
can complicate sensible land management. The basic problem is that filing claims 
under the Mining Law is very easy. Getting rid of fraudulent or nuisance claims 
through contest proceedings is lengthy and difficult. This can lead the Federal Gov- 
ernment to choose to buy out questionable or spurious claims rather than assuming 
the burden, expense, and delay involved in contesting them. 

Let me mention one of the oldest and two of the most recent examples: 

•Beginning around 1890, a man named Ralph Cameron staked numerous min- 
ing claims on what was then public domain land along the south rim of the 
Grand Canyon and on the trails leading from the rim to the Colorado River. 
Rather than looking for minerals, Cameron used his claims to mine the pockets 
of tourists instead, by controlling access and charging fees for use of the Bright 
Angel Trail. This was the most popular hiking trail for access to the Canyon, 
then as now. Numerous legal challenges were eventually filed to these claims, 
but it took nearly 20 years to remove Cameron’s claims so the public could enjoy 
this world-class area of Federal lands free from such extortion. 

• In the modem era, a fast-acting person staked mining claims on public land 
at Yucca Mountain after Congress selected the area for the national high-level 
nuclear waste disposal site, but before the Federal Government cranked up the 
machinery for withdrawing the land from the Mining Law. Rather than going 
through expense and particularly the time to contest his claims, the Depart- 
ment of Energy elected to pay him a quarter of a million dollars of taxpayer 
money to relinquish them. 

• In 1989 the Department of the Interior determined that it had to issue patents 
under the Mining Law for 780 acres of land within the Oregon Dunes National 
Recreation Area, an outstanding scenic and recreational treasure along the Pa- 
cific coast. (The mineral “discovery” on the mining claims to be patented was 
a so-called “uncommon” variety of sand.) Trying to avoid creating such an 
inholding in the National Recreation Area, the United States pursued a land 
exchange, intending to offer the patentee other public land of equal value in Or- 
egon for the relinquishment of these claims. But when other public land was 
identified for such an exchange, and before it could be withdrawn, the holder 
of the claims in the Oregon Dunes filed mining claims on that other land, mak- 
ing it impossible to use them for the exchange. 

Obviously, these situations could have been avoided — with savings to the Nation’s 
taxpayers — by timely withdrawals of the affected land from the Mining Law. It was 
to avoid a repeat of these situations that we recently acted in the Rocky Mountain 
Front and north of the Grand Canyon. Let me now provide a little more detail on 
each. 

The Lewis & Clark and Helena National Forests 

Last year, the Forest Service settled a controversy of several decades by deciding 
through its Forest planning process not to allow new mineral leasing in the Rocky 
Mountain Front of Montana’s Lewis & Clark National Forest because of its spectac- 
ular environmental, wildlife, recreational, cultural and scenic values. The area nev- 
ertheless remained open to location of mining claims under the Mining Law. Al- 
though it had never been the scene of any significant hardrock mining activity, the 
increased attention in the Forest Service plan to the management of the area for 
conservation could attract the location of “nuisance” mining claims such as has hap- 
pened elsewhere. Indeed, a number of new mining claims were located in the area 
in 1996, while the Forest Service was considering the land use plan amendment af- 
fecting oil and gas leasing decisions on the Forest. 

Therefore, at the request of the Forest Service, on February 4, 1999, the BLM 
published in the Federal Register notice of the proposal to withdraw this area from 
location of new mining claims, in order to protect Native American traditional and 
cultural uses, wildlife (including big game and fish habitats), and scenic resource 
values while the Forest Service evaluates long-term hard rock mineral management 
in the area. Publication segregates the land temporarily for up to two years. During 
the two-year period while a final withdrawal recommendation is developed. Interior 
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and the Forest Service will conduct an open, public process under the BLM with- 
drawal regulations and the National Environmental Policy Act to evaluate the long- 
term future use of the area. 

The Proposed Arizona National Monument 

The Shivwits Plateau/Parashant Canyon area of Arizona includes many objects of 
historic and scientific interest, as well as magnificent cliffs, stunning vistas, and a 
mosaic of pinyon-juniper and ponderosa pine communities. Congress almost in- 
cluded much of it in Grand Canyon National Park when it enlarged the Park in 
1975, but took it out in the final stages of the legislative process because of objec- 
tions from hunting and livestock interests. As you know, late last fall I began to 
evaluate this area for possible protection under the Antiquities Act, which could be 
done in a way to allow grazing and hunting to continue. The area has never seen 
any significant mineral development, and there are only a handful of mining claims 
there now. Being exceedingly mindful of the unhappy experience with Ralph Cam- 
eron on the other side of the Grand Canyon, I determined that it would be foolish 
to invite a repeat of that experience. Therefore, on December 14, 1998, the BLM 
published a Federal Register notice of a proposed withdrawal of the area pursuant 
to section 204 (b) of FLPMA. Publication had the effect of segregating the area tem- 
porarily. This will prevent location and entry under the general land and mining 
laws for up to two years, while further protective actions are contemplated. 

You also asked about any future plans for similar withdrawals. For much of its 
160 year history, the Department of the Interior has been steadily making, modi- 
fying, and revoking withdrawals. The complex business of managing several hun- 
dred million acres of Federal land to serve the public interest demands no less. If 
we face situations elsewhere similar to those we faced in the Rocky Mountain Front 
and in the Shivwits/Parashant region — where important conservation values were 
at stake and where the attractive nuisance of mining claim location could have un- 
necessarily complicated our consideration of protective actions — I will not hesitate 
to act as I did there. I see nothing of value in allowing people to take advantage 
of easy entry onto public lands under antiquated relics like the Mining Law to mine 
the taxpayers’ pockets and to thwart or hamper the protection of magnificent areas 
of Federal lands for future generations. 

Finally, you asked about what legislative remedies are available to ensure co- 
operation between the executive and legislative branches in fashioning public lands 
policy, in light of the Chadha decision. That decision, as I noted earlier, probably 
eliminated the legislative veto from FLPMA’s withdrawal provisions. But its elimi- 
nation does not meaningfully affect, in my judgment, the many opportunities for the 
executive and legislative branches to work together. In the specific examples I have 
discussed today, the temporary segregation of land we have put in place maintains 
the status quo while we are exploring administrative or legislative mechanisms for 
best managing these lands in the future. 

Furthermore, the lack of a legislative veto leaves it open for Congress as a 
whole — acting through the normal lawmaking process, involving action by both 
Houses and presentment to the President — to address withdrawals put in place by 
the Executive. To take a well-known recent example, the Congress just a few 
months ago passed and the President signed a law modifying the boundaries of the 
Grand Staircase-Escalante National Monument, which the President two years ear- 
lier had created and withdrawn from entry, location, leasing or other disposition 
under the public land (including mining and mineral leasing) laws. As this shows, 
the ordinary give and take of the regular political process has much more influence 
on the management of Federal lands than whether or not Congress has a formal 
opportunity to veto a proposed FLPMA withdrawal. 

1 appreciate the opportunity appear before these Subcommittees and discuss these 
important issues. I will be glad to answer any questions. 


Statement of Ernest K. Lehmann 

My name is Ernest K. Lehmann. I am a resident of Minneapolis, Minnesota. 

I am a geologist by training and have spent nearly fifty years actively engaged 
in the mining industry. I majored in geology at Williams College in Massachusetts 
and attended graduate school at Brown University in Rhode Island. I has also com- 
pleted an Advanced Management program at the Harvard Business School. 

I began my mining career as a miner in a small gold mine in Bannock, Montana 
in 1950 and, as you will see in a few minutes, attempting to mine gold in Montana 
may also end my career. 
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Since 1950, I have worked, first for a large company conducting and managing 
mineral exploration, and then, for just over forty years, as a consultant. In my con- 
sulting career, I have managed exploration programs and joint ventures; been in- 
volved in planning and managing mining operations and development; conducted 
countless evaluations, appraisals and due diligence investigations; and helped write 
mining environmental regulations. As part of this work, I have had experience not 
only with the United States Mining Law, but also have been active on Federal ac- 
quired lands where minerals are governed by the Leasing Act. In addition, I have 
a considerable degree of familiarity with mining laws in a number of foreign juris- 
dictions, including Canada, Peru and Argentina. 

In the course of my work I have participated and had an integral role in a number 
of successful major discoveries, including lead-zinc deposits in Missouri, gold depos- 
its in Montana and Argentina, a platinum-palladium deposit in Minnesota, copper- 
gold and copper-lead-zinc deposits in Wisconsin and large chemical grade limestone 
deposits in Kentucky and Ohio. 

My clients have ranged from large to small mining companies, international insti- 
tutions such as the World Bank, foreign governmental agencies, state governments 
including New Mexico, Arizona, Illinois and Maine, counties, banks, land and min- 
eral rights owners. When ethically and financially appropriate, my companies have 
created, participated in and managed mineral exploration ventures with corporate 
and individual partners. 

I am a past president of the American Institute of Professional Geologists, a reg- 
istered geologist in California, Minnesota, Georgia and Delaware; a member of nu- 
merous technical and professional organizations; president of an industry trade 
group — the Minnesota Exploration Association — and have been on a number of spe- 
cial committees at the local, state and national level, including one on strategic min- 
erals which advised the Congressional Office of Technology Assessment. 

I welcome the chance to appear before you today to share with you the saga of 
our technically successful gold exploration in a remote area of Montana known as 
the Sweet Grass Hills, and the “handling” we have received from the Bureau of 
Land Management (“BLM”) and the Department of Interior (“DOI”) since 1992 as 
the reward for our efforts. 

As you will see, by using — and abusing — the authority under FLPMA to withdraw 
public lands, BLM and DOI have conducted a calculated campaign to deny our 
rights under the Mining Law and to prevent further development of what we believe 
may be a world class gold deposit. 

Exploration and Discovery of the Tootsie Creek Deposit 

A brief history is in order^. In 1983, the Mount Royal Joint Venture, a group of 
three private investors from Minnesota (of which one of my companies is one and 
for which we are the operator), undertook a prospecting program in the Sweet Grass 
Hills. (Figure 1.) We based this program on the known occurrence of gold at West 
and Middle Buttes, on prior successes we had in the nearby Bear Paw Mountains, 
and on the then-developing large, low-grade Zortman-Landusky gold deposits in the 
Little Rocky Mountains. Both these areas are geologic terrain similar to the Sweet 
Grass Hills. 

The Sweet Grass Hills are a group of isolated hills rising from the northern plains 
that represent volcanic centers. They are generally geologically similar and have a 
similar mineral potential to other groups of hills in north central Montana shown 
on Figure I and to other highly productive mineral areas elsewhere in the world.^ 

The land ownership in the Hills (Figure 2) is a patch work of private fee lands, 
private surface underlain by Federal public domain minerals, state fee lands. Fed- 
eral public domain fee lands and a few patches of Federal acquired surface. The 
Federal mineral estate totals about 19,685 acres, about one-third of the Sweet Grass 
Hills area. The area has been actively prospected for gold, iron and fluorspar since 
about 1885 and the areas around the flanks of the Hills have a significant number 
of producing oil wells. The Hills proper are used for cattle grazing, while the lower 
elevations support dry land farming. The small towns of Chester and Shelby are the 
main population centers. 

By 1986, our venture had produced sufficiently attractive results and we had es- 
tablished a significant land position of unpatented mining claims and private leases 
so that we were able to bring in a major partner, Santa Fe Minerals, which funded 
further mapping, sampling and drilling programs on Middle and East Butte through 
1987. BLM conducted an Environmental Assessment (“EA”) prior to approving the 


1 Table I provides a brief history of exploration in the Sweet Grass Hills from 1983 to 1993. 

2 The West HiLine Amendment/ElS published by BLM in 1996 as the basis for the with- 
drawal of the area acknowledged that the Hills are an “area of known high mineral potential.” 
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Santa Fe plan of operations and found no significant impact. Though there were no 
Indian lands nearer than about sixty miles from East Butte, a challenge to the 
project was mounted by a Native American group but was rejected by the Interior 
Board of Land Appeals (“IBLA”). Santa Fe withdrew from the venture at the end 
of 1987. We then entered into a new arrangement with Cominco American Re- 
sources, which conducted additional studies in 1988 and 1989, including additional 
drilling in the Tootsie Creek area at East Butte. Again, BLM conducted an EA and 
approved the Cominco plan of operations. Another Native American group lodged a 
protest with the IBLA, which later ruled the appeal moot. Cominco chose to with- 
draw from the venture on completion of its work. In late 1991 we entered into yet 
another joint venture with a company called Manhattan Minerals. 

During this time, BLM was conducting a major land planning effort later promul- 
gated as the West HiLine Regional Management Plan (“West HiLine RMP”). We 
participated in the hearing and made comments. The West HiLine RMP was ap- 
proved by the Director of BLM who published a Record of Decision in January 1992 
adopting the plan and specifically leaving the Federal lands in the Sweet Grass 
Hills open for mineral entry, location and development. The West HiLine RMP did 
establish an Area of Critical Environmental Concern (“ACEC”) for the core area of 
the three main buttes, including East Butte where our activities were then focused. 
Not only did the BLM leave the area open for mineral entry, but it also proposed 
to eliminate a Bureau of Reclamation withdrawal in effect on the public domain 
minerals in Section 29, adjacent to our core private and public domain holdings. 
This is an area of high mineral potential. 

By 1992, we had conducted extensive exploration work in an area of East Butte 
known as Tootsie Creek with very promising results. (Figures 5 and 6). We had con- 
ducted soil sampling across the Tootsie Creek area and had collected over 1,400 
samples from rock outcrop and over 15,000 feet of trenches (all now reclaimed) and 
from 14 drill holes totaling 4,292 feet. The data demonstrates the discovery of an 
impressive occurrence of gold mineralization over an area about a mile east-west by 
two-thirds of a mile north-south. The geologic evidence, confirmed by engineering 
estimates, indicates that we have an asset that may contain as much as 1.7 million 
ounces of gold, about 70 percent recoverable, in a large, low grade deposit. We be- 
lieve that Tootsie Creek compares well with other large, low grade gold deposits in 
the western United States and will be economic is properly designed and operated. 
(See Table 2.) Part of the Tootsie Creek Deposit is on lands we own, part on private 
minerals we lease, and part on public domain on which we hold 20 unpatented min- 
ing claims located under the Mining Law (fourteen of which were located prior to 

1992, and six of which were located in August 1995 as I will explain later). 

The Royal East Plan of Operations 

In February 1992, about thirty days after the ROD leaving the area open to min- 
eral entry was made, our joint venture filed a new plan of operations to reopen some 
roads, construct some additional roads, and drill thirty-eight in-road drill holes to 
develop the Tootsie Creek Deposit (the “Royal East Plan of Operations”). Instead of 
adhering to its just adopted ROD, the BLM chose to insist that, even after two pre- 
vious EAs made a finding of no significant impact from our exploration efforts, a 
full Environmental Impact Statement (“EIS”) was now needed before our plan could 
be approved. During this process, Manhattan Minerals advised me that if they could 
not begin operations by mid-summer 1993, they would withdraw from the project. 
When the draft Royal East EIS was finally published in early 1993, the “preferred 
alternative” was to approve the plan. In fact, in a conversation with me in May 

1993, the BLM District Manager advised me that he would go ahead and approve 
the plan. 

The Josh Drew Memo 

Although we were led to believe that we would be able to continue developing the 
Tootsie Creek Deposit, we now know that during this time BLM made a 180 degree 
shift in policy with respect to management of the Sweet Grass Hills and began a 
calculated strategy to block our efforts to further develop our discovery and to de- 
prive us of the economic benefits of our work. From the evidence we have, meetings 
took place in Washington in June 1993 to find a way to prevent approval of our 
plan. The substance of some of these discussions is summarized in a memorandum 
from Josh Drew to then Director Jim Baca which says in reference to our plan, 
“With careful handling, the approval could be delayed many months or even years.” 
Mr. Baca’s enthusiastic hand written response — “Josh-Proceed immediately. Do 
Press. See me. JB” — appears on the front of our copy of the memo. (Appendix 1.) 
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The First Withdrawal Petition 

The first step in this strategy was for BLM to use its authority under FLPMA 
to petition the Secretary of Interior to withdraw the entire Federal mineral estate 
(19,686 acres) in the Hills. Strangely, the language used to justify the petition was 
almost exactly the same language that had teen used to justify keeping the area 
open to mineral entry, with restrictions, and to reopen Section 29. Assistant Sec- 
retary Armstrong approved the petition and ordered that the Federal mineral lands 
be segregated — that is, closed to mineral entry, location and development — for a pe- 
riod of up to two years while the proposed withdrawal was considered. The effective 
date of the segregation was August 3, 1993. 

Approval of the petition triggered three separate processes: 

First, completion of the Royal East EIS and approval of our plan of operations 
was suspended indefinitely. To this day, BLM has never completed the Royal East 
EIS or approved our plan. We have appealed what is in effect a de facto denial of 
our plan to the IBLA but no ruling has yet been made. 

Second, we were immediately informed that BLM would conduct a validity exam- 
ination of our unpatented mining claims to determine whether they met the dis- 
covery requirements of the Mining Law and were “valid existing rights” which 
would not be subject to a withdrawal. The validity examination report on our four- 
teen original claims was finally produced in September 1995. The Mineral Examiner 
found eight of those fourteen claims valid and six invalid (See Figures 3, 4 and 5). 
The original report contained some interesting and instructive typographical errors 
and the report makes significant technical errors and follows a strange line of rea- 
soning that bears no relationship to how mineral exploration and development are 
actually carried out in the real world. The report strains to find invalid several 
claims in the core of the deposit in an effort to minimize the economic value of our 
property. 

It was like pulling teeth to get a claim contest on the six “invalid” claims before 
an administrative law judge. The contest hearing finally occurred last spring, almost 
a year ago^, but we have not had a ruling yet. During the hearing we learned that 
preparation of the mineral report had been personally overseen by Roger Haskins, 
the senior specialist for mining law adjudication in the office of the Director of BLM. 
Part of the “careful handling” we were receiving throughout this process, no doubt. 

Incidentally, even though there were at the time a significant number of other 
claims in the Hills held by others, as far as we can determine, only our Tootsie 
Creek claims were the target of a validity examination. 

Third, because the proposed withdrawal represented a complete reversal of the 
West HiLine RMP (adopted only 20 months previously), the withdrawal petition 
triggered the need to prepare an amendment to the West HiLine RMP, and, of 
course, an EIS on the proposed withdrawal (the “West HiLine Amendment/EIS”). 
The West HiLine Amendment EIS revisited the same issues which had already been 
exhaustively addressed during the original West HiLine RMP planning process. 

The Second Withdrawal Petition 

For reasons that we don’t understand, the BLM found itself unable to complete 
either the West HiLine Amendment/EIS or the validity examination of our claims 
within the two-year segregation period. In July 1994, the Director sought the advice 
of the Solicitor on how to continue to prevent us from developing the Tootsie Creek 
deposit. (Appendix II). The Solicitor recommended that before the segregation period 
expired on August 2, 1995, the Secretary should complete the withdrawal despite 
the fact that the West HiLine Amendment/EIS would not be completed, or in the 
alternative, to pursue an emergency withdrawal or a withdrawal “in aid of legisla- 
tion.” The Solicitor advised against filing a second repetitive withdrawal petition, 
stating that “It is likely that the courts would treat such an action as a circumven- 
tion of the two-year limit” on segregations contained in FLPMA. According to the 
plain language of FLPMA, emergency withdrawals and withdrawals “in aid of legis- 
lation” are limited to 5,000 acres. 

In July 1995, notice was published in the Federal Register that the segregation 
would expire and that the lands would again be open to mineral entry and location. 
A few days later, then-Congressman Williams introduced a bill proposing to with- 
draw the entire Federal mineral estate in the Sweet Grass Hills. Needless to say, 
that bill never saw the light of day in this Committee, but its obvious purpose was 
to give BLM cover in filing a second withdrawal petition. The purpose of the second 


3 It was about 2.5 years from the time of the issuance of the Examiner’s report and the evi- 
dentiary hearing. 
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withdrawal petition was to “preserve the status quo” for the same purposes as the 
first withdraw petition and “in aid of legislation” then pending in Congress. 

On Au^st 3 and 4, 1995, after the first segregation expired, we staked six addi- 
tional claims on the west side of our land block to cover ground we felt was imme- 
diately prospective based on our prior work. These claims are shown in blue on Fig- 
ures 3, 4 and 5. We properly filed these claims with the county and the BLM and 
continue to pay our assessment fees. The BLM declared these claims void “ah initio” 
based on the segregatory effect of the second withdrawal petition. We appealed this 
decision to the IBLA which affirmed the BLM decision, reasoning that the first 
withdrawal proposal was “not identical” to the second one because it had a “dif- 
ferent stated purpose.” 144 IBLA 277 (June 11, 1998). 

In extending the segregation for an additional two-years, BLM relied on rhetoric 
over substance, and a “phony” bill introduced in Congress. We do not believe that 
the withdrawal authority under FLPMA was ever intended to be used in this way. 

The West HiLine Amendment / EIS 

In May 1996, BLM finally published the West HiLine Amendment/EIS. The EIS 
purports to include an analysis of the mineral potential of the area, which it admits 
is an area of “high mineral potential.” The technical geologic and mineral analysis 
of the EIS was castigated as technically unsound and unrealistic by BLM’s sister 
agency, the Bureau of Mines (“BOM”). (Appendix III). The preferred alternative was 
withdrawal of the entire Eederal mineral estate, again using much of the same jus- 
tifications used to keep the area open as an ACEC in January 1992, and to buy out 
valid existing rights, euphemistically referred to as “land tenure adjustment.” 

The entire Eederal mineral estate in the Sweet Grass Hills, 19,685 acres, was 
withdrawn on April 10, 1997. 

Conclusion 

Where are we now, after sixteen years in the project and about $1.5 million of 
highly professional and effective exploration? After over seven years and several 
hundred thousand dollars of expenditure since filing our 1992 plan of operations? 

My partners and I are determined to go on. I have a reputation as a prudent geol- 
ogist and I do not come lightly to the conclusion that the wealth of geologic data 
we have amassed indicates that we have discovered a world class gold deposit at 
Tootsie Creek. 

We continue our work, but unfortunately for the last seven years this is work by 
lawyers and expert witnesses and not by geologists, engineers and miners. This 
work is not finding or developing an ore body or providing jobs for people in north 
central Montana. It is not raising tax revenues for the local schools, towns or the 
state of Montana. 

As I indicated, we are awaiting a decision from the IBLA on the refusal to ap- 
prove our 1992 plan of operations. We are also awaiting a decision from the admin- 
istrative law judge on our claims contest and are confident we will prevail. And we 
are weighing our options with respect to the IBLA decision on the six new claims 
staked after the first segregation period expired in 1995. 

We would ask this Committee to initiate appropriate legislative actions to assist 
us and to prevent this abuse of the Congress’s intent in passing FLPMA to limit 
the exercise of unconstitutional authority by the Secretary to make decisions re- 
specting the disposition of the public land. 
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Table 1 

Chronology of Major Exploration in The Sweet Grass Hills 
1983-1993 

1983 NdRJY c<»iducts stream sediment ^K}chemical reconnaissance at East, Middle and West Buttes; stakes claims, 
and opticms and leases private and state property. BHP-Utah explores at West Butte and stakes claims. 

1 984 Meridian Minerals begins exploration at Grassy Butte. !vOUV and BHP'Utah maintain their mineral rights. 
MRJV seete a joint ventxwe paitn«^ &r its pK^am. 

1985 MRJV and Santa Fe fomi Gold Buttes Jomt Venture and ui^lertalte a geolc^cal mapping and geochemicai 
prospecting pro^am at Middle ^d East Buttes, Meridian and American Cqjper Nickel (INCO) driU at Grassy Butte. 
MRJV accprires BHP-Utah’s rights at West Butte and conducts mapping ami sampling. 

1986 MRJV and Santa Fe coaduct detailed geochemical soil sampling at East and MitMle Buttes and comtruct 
13,772 feel of road and other trenches at Tootsie Creek, all of uduch are mapped and sampled. At the end of the year, 
Santa Fe re-con'^s interest in Middle Bune to MRJV. 

1987 MRJV and Santa Fe conduct additional mapping and geochemical sampling at East Butte, extending the zcaie 
of mineralization up the south fork of Tootsie Creek; drill seven reverse circulation drill holes totaling 2585 feet, and four 
" Winkie” diamond core (Mil holes totaling 60 1 .7 feet. At Ae end of 1987, Santa Fe withdraws from the joint ■vtertture 
with MRJV. MRJV and Pla<w Dome enter into an agreement respecting Middle Butte and Placer Dome conducts 
drilling operations at that location. 

1 988 MRJV enters into a joint venture agreement as to East Butte with Cominco American Resources Ii». (CARI). 
CARI undertakes a program of limited re-sampling and mapping at East Bune and Induced Polarization (IP) surveys. 

1989 The joint venture with CARI constructs an additional 2125 feet of road-trench in the area of the south fork of 
Tootsie Creek and drills three holes (totaling 1 170) feet of a scheduled nine-hole drilling program and then withdraws, 
citing budget overruns and drilling difficulties. 

1990 MRJV re-evaluates the results of previous exploration, does assessment work and oonriniaes to maintain 
sdccted mineral rights at East Butte. 

1991 MRJV and Manhattan Minerals (USA) Ltd. enter into the Royal East Joint Venture. iVfenhattan conducts 
check sampling, rectmnaissance exploration and extends the geochemical grid at Tootsie Creek. 

1992 MRJV and Manhattan file a Plan of Operaiiais with BLM to reopen the previous road constriteied by the Satta 
Fe and CARI joint 'vtenmres and to c<mstruct an additional approximately 13,000 f^t of new road-trai^es to pamit Uie 
driliir^ of abmtt 39 in-road drill holes. The plan approval is delayed by the decision of the State Director to prepare an 
EIS on the work plan and is still awaiting BLM action. In 1992, MRJV enters into on agreement with Couer d’Alene 
Exploratfen unt^ which claims at West Butte are re-stalted ai»i mapping and geochemicai sampling is untk^takm. 
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On February 3S, 1392 Manhattan Minerals Iitd., in conjunction vith 
Mr. Ernest Lehiann, submitted the Royal East Joint Venture 
proposal to perform min^al exploration, with an eye for gold, in 
the sweet ‘Grass Hills, Liberty County, Montana. The Royal East 
Joint Venture ' would construct 28,000 feet of access road and 
trench and drill 3B-40 core holes, about half, on public and half 
on private land. The surface parcel is 75% public and 25% private 
land.- There have been two other instances of exploration of a 
more limited scope on the Hills in 1985 and 1989, both of which 
were unsuccessfully appealed before the IBLA. 

BLM released an Environmental Assessment/Record of Decision 
.(EA/ROD) on July 7, 1992 Which identified significant impacts 
from the proposed exploration on culturally sensitive Kative 
American resources, namely the Sweet Grass Hills. The hills are an 
place of traditional religious activity and are considered sacrcdj 
j by tribes throughout Montana, including the BlacRfeet, Cree, Gros 
\y ventre, Salish, Kootenai, and Assiniboine. -The tribes feel that 
jy (/there can be no mitigation of the development of this sacred 

area; the only acceptable alternative is no action. Based on the. 
EA, the BLM withheld approval of the plan of operations pending 
the completion and approval of an Eis. 

Local residents have also raised concerns regarding the 
environmental impact of mining in the sweet Grass Hills.’ The 
Hills are the sole source of ground and surface water recharge 
for the surrounding area. Anticipating ’mineral discovery and -the 
prospect of full-scale cyanide heap leaching, local residents are 
concerned about the profound effects seepage in to area aquifers 
could have on ranching and faming, to say nothing of individual 
health. The Liberty County Conservation District has just 
commissioned the sveetgrass Hills East Butte Groundwater Study. 
This 24 month, 5100, ooo study will identify and map existing 
wells, springs and streams, collect data on contamination, and 
develop infomation for planning and development in ■the area. 
'Petitions are being circula-ted throughout the state requesting a 
I stay or wi’thdrawal of mining exploration in the Hills until ■the. 
study is completed. Lastly, the Sweet Grass Hills are 
geologically and biologically distinct wi-thin this area of north 
central Montana. If the proposed exploration tabes place, the 
lost scenic beauty and hunting, fishing and other recreational 
opportunities in this unique ecosystem would be irreplaceable. 



62 


X third major component of this issue involves the requirements, 
of the National Historic Preservation Act (NHPA) , which regulates 
actions that affect traditional cultural and religious practices. 
The sweet Grass Hills proposal falls within the NHPA mandate, 
which stipulates that under these circumstances the BLK must 
consult with the Advisory Council on Historic Preservation (Achp) 
regarding adverse impacts on the historic area. However, NHPA is 
a procedural rather than a substantive law. It requires 
consultation with the ACHP, but it does not provide a veto to 
undertakings which may adversely affect culturally or 
historically sensitive areas. The ELM is currently in 
consultation with the achp, although Lewiston District Hanager ' 
Dave Hari is anxious to terminate the consultation. Hari feels 
that Bm has fulfilled its responsibilities under HEPA, and he 
wishes to preserve the ‘sovereign decision-making authority of BUi 
(though it does not appear to be threatened) . 

The BLM issued the DEIS in February, 1993 . Although groups such 
as the Mineral Policy Center have criticized it to the point of 
ridicule, noting its length and content are nearly identical to’ 
that of the EA, the Eli! feels the DEIS is adequate. Thus the NEPA 
timeline is nearly finished. The ACHP requests for additional 
studies as part of the BLS consultation could take several months 
to complete. The timeline for resolving this issue is flexible. 
The earliest the plan of operations could be approved would be 
September; in fact. State Director Bob Lawton assured the 
applicants that this would be the case. With careful handling, 
the approval could be delayed many months or even years - 

This mining proposal is uncommon, if not unique, in that it has 
little or no support from the community. While projects of this 
sort are usually blessed by the “town fathers,* Liberty County 
Commissioners voted unanimously in. favor of delaying the 
exploration until the East Butte Groundwater Study is completed. 
Other local elected officials have reservations, at least, and 
most are opposed outright. Senator Baucus wants the concerns of 
the tribes taken very seriously, wishes more time to get familiar 
with the issue, and favors delay. Bepres^tative Williams’ 
strongly opposes the project, and has written the Secretary 
urging him to put a halt to it. Senator Burns' office has been 
quiet on the issue. State and local press have editorialized 
against the proposal. 

There does not appear to be any easy resolution to this issue. 
FLPMA states that the Secretary must "by regulation or othervise, 
tahe any action necessary to prevent unnecessary or undue 
degradation of the lands." However, the Departa^t has further 
defined unnecessary or undue (U and tJ) degradation as "surface 
disturhance greater than vhat would nonsially result when an 
activity is being accomplished by a prudent operator." Tha 
operation is not liJtely to be in violation of the U and U 
standard as defined in this regulation. Our ^ field solicitor did 
note, in response to a letter from Dave Mari, that the effect of 
operations on other resources and land uses, namely traditional 
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Native American cultural uses, night violate the U and U 
standard. Hovever, the law, while stipulating that BLH »ay impose 
reasonable mitigation to prevent unnecessary and undue 
degradation, does not provide that BLM can deny the project 
application as mitigation, according to the solicitor. 

The Tribes have stated plainly on several occasions that in their 
view no action is the only acceptable mitigation. Options for 
achieving this include! strengthen the FtPMA regulations, 
particularly the IT and U standards; withdraw the land from 
mineral activity, either legislatively or administratively, 
attempt to buy out the private owners, and either contest or buy 
out other claims in the Hills, of which there are a few; or, 
work out some sort of land swap or exchange of mineral rights or 
trade of leases for tax- -write-offs, or some other creative 
alternative. There may be other courses of action, but -these are 
the options which are receiving various degrees of consideration. 

clearly, the idea of a creative solution is most appealing. It 
may also be the least difficult to accomplish. Strengthening DOi 
regulations takes months and sometimes years, and an effort of 
this sort would likely draw considerable industry opposition. 
Withdrawing the land might be done without a great deal of 
controversy, but contesting claims and buying out valid claims 
would be a costly, time consuming process with no guarantee of 
complete success. On the few occasions that other altemati-ves 
have been discussed, Ernest Lehmann and the tribes have shown a 
definite willingness to consider creative options. These 
discussions, which are mainly possible because the Hills are not 
particularly rich in mineral deposits, have not progressed 
because of the -unwillingness of Montana BLM representatives to 
consider non-mining alternatives. 

Given the cultural sensitivity of -^e Hills, the tremendous 
opposition from both elected officials and local resideh-ts (and 
the attendant likelihood of litigation) , I suggest ve actively 
pursue measures to pre-vent mineral activity in this area. _Kika 
Penfold )ias established a working groups consisting of Marilyn 
Nickles from the BLM cultural Division, BLH Ethnologist Bob 
Laidlaw, Lewiston District Manager Dave Mari, and a 
representative from the Minerals Division. The goal of this task 
force is to study avoidance measures and recommend an alternative 
to mineral exploration in toe Sweet Grass Hills. 

penfold has invited me to sit on this committee, which 1 would be 
happy to do, depending on what level of involvement you wish at 
the Director's level. In any case, toe Washington office should 
give this task force its full backing and support, while ■ 
monitoring its efforts closely. Also, I sec no reason to 
torminate consultation with toe ACHP. The ACHP can provide us 
wito some political cover, and they are attempting to find 
solutions built on consensus and sensitivity to environmental and 
cultxiraX concerns, which is our ultimate goal. 
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.United States Departmeni of tbe Interior 


pFHCJE OFljl' 

. W^iUni 


NOT 


IKasorajia-usi.. 


iZ SQLK&TOJtf 
P.C. 20%4(I 




-To: ,. .OiroctOT, Buraau of- I- usd. ManlagBJosnfc (280) 

-ThxDughs i^and arid Hinsrals Hazsageoaexrt' 

:?rain: ■ v Assistant SoXlcitor, :jand& ZtxrlrsnsantaX CsspXiancs 
-■• . 23lT±»i^ , of Kaargy.on^ Seaoxircaaj 

Shshjecrtz '/Svaatgraas Hills 

Your sssaoranduai of iJuly 27/ addrassad to tha Solicitor and 

refarr»2 this Divlaion cn August 11, 1^94,1 states that the 
planning «md anyiro nn antaX -vorh Inecasaary to reach a daciaiou 
■srith tagard to tha pending Svestgxass kills vithdrawal 
application vill hot be coaplatad within the tvo-year segregation- 
period j^titiated by the filing ^nd publlcahlon of the 
application. This nez&crandua discussed fojur approaches in 
cl^ling^vlth the problan of ccniihulnk to protect the lands end . 
resourses involved from disposal out of federal ownership, 
pending completion of the planning process!. Of the four 
approaches, we. racozsBiend that before Augusit of 1995 the Secretary 
act to di^oge-of the pending 2^'-ysax [sweQ|tgra5a Bills withdrawal 
a^licatlon, ' without waiting foxr completion of the planning 
amendment proceee. Xn the altemative, anj emergency withdravol ' 
or, if feasible, a vithdraval aid df legislation should be 
considered. 

BACsastooHDi 

The Bureau of' land Hanagemant ' (SiH) piilished a notice of the 
filing of the pending sweetgrasi Hills withdrawal application on' 
August 3, 1993, in 58 Fed. Reg- J.41289-;90 (^py attached). You • 
antidote that the tvo-year segregative e^ect period will' 
expire in August, 1395.^ The notice statas thafthe proposed 
■withdrawal would withdraw appro*lmatalv 13^684.74 acres within 
•the Swsetgrass Hills Area of Critical ^vironreental Concern, in 
Hontana, froia location and entry under the mining laws Cor the 
purpose; at protacting high valt^ potential habitat needed for the 

The published notice jtata Jtily 2^, 1993, -was filed in 
■ths Of rica of the Federal Raaiatar for publication on 
August 2 1 1993, and published in| the August 3, 1993, 
edition of the Feder^ -igaiistar! . Thus, the tvo-year 
segregative effect of jtha published notice, at 'Uic very 
least,- will not expir| before Af^gust 2, 133S.- ■ 
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traditional r«ligi<3uo itnporteuick to ilative awaricans, at^uifero . 
-that cMxrsntly provide the onl^ potable water ixi' the area and 
Veoasonally important elk and depx' habitat J Alt^ioxxgh not : stated 
' in the pubXiahed notice t pzremimuly ciio %ri|tl^raw3l would be made 
■•ror a period of 20 years, the mtacitmimjaliclwed under,, applicable 
■law. See,, in this regard, section 2a4{c).(jlJ of the Federal.- liaad. 


Policy and’ Monagetaeat Act of IS! 
. 172.4 <c}a). ' . 


b 6 ..-.(rLp«Ai ,r. 43 MJ..s.c. s; • 


, Fed. '4^9. 4517, dated August 28/-' 

J lcs -h^adlie that the. .applicable 
Lded** (iiotwilcliat;^dln.g;i:he absence' 
ilyalsr .and that ’ *' CaJ withdrawal - 
umce with jthe record of daciaiona. 
therefore, ' * Ct3his requires that - 
addreis ti^' proposed withdrawal - 
Lea. for 'otiWr. land uses. ... tfor the 


A second ' notice published in-'Sa: 

' 1333 <copy attached j , states ial 
land use plan "will be. amnj 
of . a' cpt^leLsd ettvlronmentaX' 

' of these lands is not in confar 
■ for. . . £che «cisting plan] ■ ztnd, 
the land use plan .be am^ded 'to| 

.and develop marM^^mact guidellziH 
area parcpoaed to be withdrawn] . 

To eaaura that' after the two-yekr aegregatlion aspires, the 
acreage included in the ^O-yeari'.withdrawail application will 
continue Co be prccccted from •eiqjecrqd twimeroun speculative- 
claims under the 1872 Mining I^w, as »iell (as increased' pressure 
for exploration and development! of existing claiaai, aggravating 
an already controversial issue in Montana ^ind in Che CTnited' 
States Congress, ” your July 27, [1594, rtaemcarandum proposes that 
the acreage be withdrawn as rapidly as possible "fear. an 
appropriate period (probably fi-!re years) iK order'. to corroleta ' 
pianni^. ..and ceme to. a reasoned dacisiorl on the merits- of a. 
longer'- (20 yeara) .withdraval.* 1' ■ ! ' ' • ' 


oi&ccraazoHl 


Interim Withdrawal 


in mink. 


The new interim withdrawal you ^ve- in mind, if applied for,- 
Yfoixld be vulnerable to a claim ^diat it ■ is npetitive and thus 
does not serve any purpose other than !to eirt.end unlawfully the 
period of segregation beyond tht- two-year [Limit -allovred by 
Ccagresm in section 2C4(bMl) oi FLFMA, 43|u.S-C. S 1714 (b) (1) .* ■ 
In reccreniendicg a similar limit! (six a»nthk instead of two-years] 
to the Cangresa, the Public Law RavleW Commisolca- explained -, 

that segregation of unlimited' d-iuracioii frejquently lad to 
adrainist3raci-.rs inertia ±a compl^tiac action ca proposed 
withdrawals "talnd that safagua^s- be lijr^oped against multiple - 


SccUioxi 204 (b) (1) stales in roleyant part.* ’•The 
segregative effect of the appltcacicm, shall terminate 
uocn (a) r-ejeotlon of the applicjstion by the Secretary, 
(b) withdrawal of lands by the Secretary, or (c) the • 


expiration of two years from tha| 


date of the notice,.'* 
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application ranawala." putolic Land Law Rsf»i=’*' Commisnlon, One 
Third at tbs Watlon-a Tand 5S ( 1970 ) . j Heeding chia. admonicion, 
! the' Department haa rejected prejifioua effoEts to avoid the 
. aUxicture the stafute. See Blj. ^oohaVi 32 X.D. 317, 334-35 
tiaas) T David GavMn^«t | ^>i . 92 i.dL 5«4, |573 (ISSS) (Ths notation 
rule may not be invoked by BLM la on Atteopt to arctend the 
•segregative effect of a wifchdxawel agtjlics^ion-'bfsyoad FIiPMA's 
•two-yaar limit) . j . 


• This office has coacl-udad* howejirar, that me two-yeax limit does 
net apply 'in instances, where anr initial wijtiidrawml application 
"comsa to an ead during its two-W&r sdgresktion period aad^ 

' conternporaneously/ a second vlcadrawaLl ap^icatioa, having ' 

. same segregative affact but sexVing a .dirderen b piirpoae , ia duly 
.filed and published* in Chat ctanection* jwQ observec: 

Xt.- is clear that Congress, (when ; it enacted FLFMA, 3 tteAther 
expressly nor intplicitly/ intended td expand Interior'* s 
authority ia relation to saaregation lor tenworary 
withdrawals. Bach authority served, |and still serves, its 
own discrete purpose. rntjsriox's segregation procedures aid 
in carrying cut its statutory' dutiee jto process withdrawal 
and other applications seeking to appropriate public land 
areas. Interior'' a temporary withdrawal authority oiay'be 
invoked to maintain the status qdo cf| the public lands for 
any of a number of public purposes, e.c. > to await the 
■disposition of legialaclveT proposals -affecting the use of 
lands, or the developmpzit of 'land use plans or 
claasif icacibn actions. ; 

Memorandum Cpiaicn dated August 23, 1384. jcrom Associate 
Solicitor, Saergy and Resources, to Dlractor, BLM, re Segregative 
Bffect of Engle Act 'Hithdrav/al jipplicatlocja. 


We have considered whether the interim withdrawal application you 
have la mind would, if filed, -fill within the .raticaiale of the. 
1984 opinion. We believe it ca;^ct bo ac Accotaaedatad. The 1984- 
opinion' dealt with «n Engle Act wltbdrawalj application seeking to 
appropriate land for a niilitaryl rtsc^'^^tion. This office 
recentmehded that, when the military s 'firsp application expired, 
a new temporary (i.e., protective) '"^ithdraval application should 
be. filed and published and chat j by doing ep a nsw two-year 
oegreoatien period could be laitiated.! The purpose of the new 
withdrawal .was not to appropriate the Use 'pf any public land but, 
rather, to' maintain the status <^o p«adiag^ congressional action ' 
on proposed Sngle Act legialatiOa- The e^gtiug Sweetgrass 


* The rele'^^t proviaicls Ehgl« Act are restated 

in 43 a.s.c. §5 155-1^3* Saneral, federal military 
-.flcr-naticxxs ccmprisci ot more than 5,000 acres of ; 

^ ^tates in peace time icust be 

{ 

i . . ' 


public lanes oc the Uat- 
3 
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. Hills' Sfitilidrawal application. aacL the i'^iggcstad- intfixla witladraseal - . . 
.application' would not ba so clakx-ly distix^uisbable .• Tlie orils? 

, dlatitsguiaiilng Ceaturs wculd bts] tie .a^rtWr' Miration,' ' 

-■■ cowmenauratc with the timh needed- ^ compljote the' planning 
ataendaisat process, od the interim %^t2idraWal’. ’Aa appllcatisaa fesr 
the incerisn withdrawal would be filed !and Ipubliahsd upon 
--c;:mceXlation of .the pcndii^, 23 -year appliJcaticsri.,; thus' seeking 
therskby to eetahiisfa a n«w^ cwc'^yeor 4*93:csgist:lve effect period,' 

.As stated aheywe-, the 1334 cpiai sn recfpgnisad' that- in same , . • - ' ; 

-situa'tioaai the Secretary may us a a caapbrary withdrawal : tO'- 
'__TOa.iatatn' the '.atattis-guo 'while. awaiting **£ 1:10 develt^xs^t-of .land'-' 
■’ufira plasns In. off ©ring thia thservafeioal • however, '-wa did iwt--. 
.have 4hi. laind a' scenario whexo tia' 'ptir^ae of the-'plaxming 
activity- would be to evaluate '-tie su±tabll|ity of ' the sane long 
_t'erm. ’withdrawal as' Chat which was sou^t iJn tlie prevloualy '- 
caacailed, .withdrawal applicacioh. thaz is( to say, we did not 
^vision' that the 'two-year segregaCicii litait could he avoided' 
siTT^ly by cancelling the application Apr ^ long targi withdrawal 
<witiiin its two-year segregatioii period) atnd then aruhstit-utlag' a . 
new application {with a new, twp-year jsegriegattiva affect) while 
maintaining the planning 'prsceaa initiated for the locg.tam 
_ withdrawal . It is likely that' phe courts wculd treat such an 
action as a circtairrentiDa of th<^ two-^ar limit. 

In so reasoningt we have net overlooked t:l« fact that the current 
planning amendment procsos for Sweetgrass Kills is not restricted 
entirely 'to addreasiag the ELcsdj f or a, long term withdrawal. • 

published August 25,- 1593, notice stated ^ainly thatr in 
addition to chs withdrawal proposal, amandstexit prceaaa was 

eststhlished by means ' >f federal, legislation d-uhtrdtted 
by the Secretary of t ae Interior. But, a withdrawal 
application first mua': ba filed with., and praesgsed by, 

• the Secretary. 

-■*' . While ?bP«A dees not ^.reclutfe a.pormal land use plan 

amendment addressing the need for a proposed withdrawal,- 
neither dees it reoui^ aucH on Wetiep. before the 
Secretary can act to make a iwitt^rawal, ZL> yational 
wildlife Fedaratlon vl Borfdrd/ '676 P. SUpp. 271, 278 , 
(2.D.C, 1385) (Tinder -SLti land classiXicatitai 

tsnciiaaticMi deciaicnaj are iilnJcedi escpressly to land use - 
plana required by the jstatuce, but withdrawal revocation 
dacisioos made by the flecrecary of the Interior are not) . 

. • . xr a sii« land use plan calls forj a withdrawal, the 

Secretary ia not boum^ to hci«r t^t element of the -plan. 
This is becaiifle only Secretarial' level officials 
appointad by the Pros .dent aind epafimed by the Senate ' 
may, at the pleasure the ISecrpCary# exercise the 
withdrawal authority conferred upon the -.Secretary by, the 
statute. 43 D.s.C. S i714{a} i 

4 I 

I 
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Intended co ••develop manasemeat 
•';W2ii.le til’s no doiibfc was quite t! 
'■be. considered an accurate .state] 
'.use planning aowndmeot process, 
mlnltnuB .*' aivs’a the circumsCar^i 
the basis at. the' proposed InCar; 
''Suggpst that, you ■consider. . the oj 


guidflEiinea for other land uses . " 
.^e.a.tjtha jciiius# it eo longer can, 
i{neat > jAa'acn elstt^nt of the land 
the ‘^dther land uses'* ere now- da 
t » , si^ should not proceed on 
iro withdrav^al . * instead, we 
ther- altarnacives discusaed below. 


-The "othar land uses".aure Mt deiscribed. in the' hugi^t-'' 
■ZSf l-$93,. itotic'c. Suoplcmentnl |la£onE»tion ^umish^' 
to us by- BX^ states, Kowevar^ tl^t public seeding 
'meetings held in September <^£ 13.S3 for the proposed 
, planning amendmeat identifi^ a mrenber of issues. 
Thereaftsr, Ccagreasm^ Pat';Williiams asked that the ' 
plan amendment be confined '.to oi^y‘ the- withdrawal 
proposal . The BlM Director refused this ' request In 
January of .1994, a pr^liaiinaxy draft EIS addressed taas-- 
issues, but based on public Icomments- offered during ■ 
the' scoping meetings, | BUI daicideid.in Pabrxiary. L394., . to. ■ 
address only two mana^raenc iissu'ea in the amendaent • 
process; ’•hard reck Taiaing" j (baaieally .the' 20-year 
withdrawal proposal) g jt d *a ismalX land tenure 
ad'j'UStTnent . Tslefarl Message dated August It-,' '1534, 
from BLM, liawiaton District^ Montana-. ' . 

Tcu note in your July 27, 1934, jmemorandura that '3LM had.' 
.processed a tenqioraryl withdrawal! application,. ' “simila r * ■ 
to your iatarim withdrawal prcpdaal, ia order to 
segregate and .withdraw prohlic Idjad ia the Vfard Valley , 
of Califomia., peadiag a decision as to whether the 
land, should be sold. I Cn July il}, '1994 Interior ia -fact • 
did piihlish' a teraporary wiclWrawal order' dated July tV ‘ 
13 34 , with an effective dati of ^ly 11, 1994, for the . 
purpose of protecting frea miainW and agricultural- 
■ entries a 1,0Q0 acra site in tfadWord Valley for 
possible' sale or transfer to t-ht^ State o£ California, . 
the site to be used fbr the 'disposal of -lew- level 
• radioactive waste. SSjFed. Heg. |35267«53. When the 
aoolication for this jiritiidr^al jwaa filed and publiahed 
ilfi* August of 1392, the *rfatd -Vall^ lands had not been 
segregated by a previous wi-tihdraiwal application or, for ■ 
that matter, by any published ad.C ice of 'realty action • 
or other coirveyaacingj acticil. Thus, apart from the 
fact that the Ward Valley order happened also to he s 


temporary withdrawal, 
it axe not of a likT 
Sweetgraaa- Hills.. 


the circutt^tancea associated .with 
tiature-ito t^oee .pertaining to. 
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i: 2 tt«xg«ncy • vitJwSravala axe rare- siaee 1S76, vhon legislation 
providing for tAaa waa enacted, aix gg c Sa. withdrawals have been 
aaade and or that nonber, only t^ixee were i-nitiated iiidepondeatly 
bv the' Soeretary of the Interior* I 

. ■ ■ - : . i ■ 

The establishaeat at an saaargancy withdrznmi'regtiirss that, the 
Secrstary first determine on tha racoid. tSpt an •*aaergoncy 
situation ®cists** and' that "extiraortlihary iaeasures mast b® taken ' 
to prese.jiva valuea that would dtherwi^e h® lOBt-*,-*® 43 u.s.C- I 

1714(e> - Ths v^ues to be preWerved siustjbe “natural re6oa:^:»ita 
or resource values, “ 43 C,r.K. Is i31-0l5(a(. See also 43 C.r.X. f. 
2300.0~5fg^? Paclflo IiBga?, ycniridatlon I V . 529 ?. Supp. 9S2, 


996-97 (D,Hont, 1382)., Esergdricy wlthdrat^s nay not exceed 
three years In duration 43 U-S.|c- 5 1714(e). All eaerg^cy 
withdrawals must be reportad td th« a ppr o p riate csversigbt 
cajnaittees of the ^use and Serata,. although stibxaissioo of the 
‘sports inay he delayed for up t» 50 days after an emergency 
■ ■ ■ ■ ‘ ■ ■■ .s.c. 5 1714(8). Due to their 

subject to the public 


vithdxawal has been made. 43 12 
urgency,. aiBergsticy withdrawals 


hewing raqulreaent of ordinary ixswjsa ; vitljidrawals i nor is it 
necessary to obtain the consent^ ‘‘ * ' _ 

1714(h)and(i} , Also, for this 


of an' ageacy heed. 43 n.s.c, S§ 
jraascnv ensrgsncy withdrawals ax© 


not subject, to the xequiraaents? c£ the national Sirviroitaental 
Policy Act, 42 t.S.C, § 4371 st seq. kl^sra_v. Carter . 462. F. 
Supp. 115S, 1160-61 (D.AlasXa 21973). ^ j 

3 Siere is deparrasntcl pr«cad«rtj for the u^ of an eaergency 
wlthuraval to contiirae the pirotecticn- of lands that are subject 
to e vithdraval application after the' twc-year segregation period 
asacciated vlth the application has erpir^. On October 13, 


•I993r Secretary SalAitt signed 
in 53 Fed. Reg. S4049, for the 


ipublic'Land Order 70C5, published 
“Emergency I Withdrawal of Public » 


jtineral Estate vithin the Desatrt National Iwildllfe Refuge 


Nevada." In that esse, the seg; 
20 -year vithdraval application 


Previously, in connection with 


regaticn period for tii--. underlying . 

^ __ jaxpired on|october IS, 1993. The 

order was filed in the off lea dr the Federal Register on October- 
15, 1993. 


Ian eaa^ency withdrawal requeat . 
filed by Departnent of the |Navy, thlsjoffica raised but did 
net address dixactly the question of yhether emergency withdrawal 
relief could be invoXod at the lend of - a two-year segregation 
period. Ratiierx ve advised thate si^tutoxy - criteria 

*. . . rhad] not been shown , to have been met and, hence, the 
Secretary cannot properly exarqise bis FXXMA eaaergency withdrawal' 
authority," Meaorandum opinion datedi September 5, 1984, from 
Associate Solicitor, Energy and Ba=curc«*;to Director, Bureau of 
I^nd JSanagenant, re Emergency 'S^thdrowal Request; Kavai Air - 
Station Fallon, Nevada. In ©xpileining thi* conclusion, the 
Associata Solicitor observed -that;. . ! 


6 
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.Xavy's r^ijuast: for an aa^steancy .yttti<^awal ia defieiant-in 
two, ^andaaeni:*! raspacts J rixat, ine evidence has been 
eubinitted to support; a tifndlng -toatja l^na fide eraorgeacy .. 
•eaclstsr a Sii^ding that vai^^af (warrarrting the extraordinary. 
‘pTOtection of an emergency wltidirawaij •' viii be lost; and a' 
f lading that on balance the prevailing racts call ior 
€icctr«3rdiiiary and iaaa«dlat|e actlpa (in -the Sossa ©5 an 
©fflergTOcy vithdraval) taralinating- fw ,a iustlflBd. poriod of- 
time ^ the -opera^on of ' the ininlng' and .other public land 
dif^osal' latva... * ■ -i •. ‘ ' 

'Secondly^ ■th8-'**vaauas» aeEociaCad 'wi-^-the poten^al, air 
combat training , range Ikuidar' ETayy see}0B to . protect - do ‘ 

_ . -.not; 5iialiiyas,:rrii»Ha 5 a84{a) ■"values’"..'.;' : 

Agencies or bureaus seeking emergency' vi^drawals mut;t satisfy 
these bindings' and ' standards . - 

3. Withdrawal Ih Aid o£ haglalation’ 

i • . i 

Temporary (l.a., prctective.] wiittuaravals that are made 
administratively to preserve p^iblic laada j in federal ovr^cship 
whila withdrawal legislation pending bafora the. Congrass are 
said to be ’•vithdrawals in aid |of legislation.” Temporary 
. withdrawals serving this purpoa© ars well ! established in the la»- 
gee . e.g, . ShawJ*/, work , 9 ?,2<i 1014 ^D-cJcir. 1525) (Kational 
rorast iegialatlon pending bexora congressj ; Solicitor's opinion^ 
ar350O3 (October A, 1547), 11 do. soi; on ‘ Indian Affairs 1474 
(D.s.D.l. 1379) (Indian reservaticgi l^islation pending, before 
Congress) . . • [ . | ■ ' 

i • ! 

In Congress gave, to the teecretauy of toe Zntarior the . 

authority to naXa teapcrary withdrawals in aid of legislation. 

As to a tract of less than S^odo acres, uke gecretaxy can laake a 
withdrawal "for a period of not sore than -five years to preserve . 
such tract for a specific use then iinder consideration by the 
• congress." 43 U.S.C. $ 1714(d)(3). Tb® s^tute does not contain 
a similar provision relative tc tracts of;5,000 or mere acres, 
but there is nothing in the statute to prevent the secretary from" 
exercising his general wltodra^ial authority tnd'er .4’3 U.s.c. $ 

1714(a) to provide conrparabls, if not* broader, protsetion for the 
larger tracts., 

thus, for example, given the fact thet la^a vithdrawals now are 
limited to no xcr« than 20-year t^mci . under tlpka.,' the Secretary 
might dacide to seek a legislative wi*bidrawal in excess of 20 - 
years; and, while a bill Cor tiiat andl'anyj allied, -purposes is 
pending, the Secretary might al|»o elect to €«arcis« hia general 
withdrawal authority to ma3re a jtemporaTy >s-ithdraw«l in- aid of 
legislation. To Caka this exaaple a step j further and apply it to'. 
Sveetgrass Sills, thsr© would, toibej-(l.) A decision to 

■ IntrgCuee the needed Xagislatlcin (Which,' i^ initiated, by Interior 



7 



71 


ll^i 0 v- 9 a ■ 


S£C 7 L S. n • 

V \ 


00 s^ia 


would , regulra- coa^llauca iry tlie [ 32apar4aen-q with applicafela 
anvlronaantal lavs^ ; |2) xf legislatlcjn is; introduced, a decision 
i-to diftconrtinae processing- -the lind use plamiliig amendmeht and Xiis 
•,20-yoa3r wi-Uidxawal application? ‘ — * ‘ — ^ ^ — 


and < 2 ) & 


eeretarlal decislcis to 
Slake -a t eap or a ry withdrawal, in 4id of-iegijalation. All o£ tftesft . 
declfiions and the- actions -.f loving Sroza t2ie^ would -have' to ' 
./.ccs^leted ’in -loMr .tSsan a year^s|.tia)e« :pra£|erably- as'sgon' as' 
possiile. ' 


. • 2 g«%Mr vithdravel. 

•.civen’''tte fact that a-dtaft. env 
-2>een.'c«BpIdteid, 'pr Is nearing * 
legal rcuason - wla^ the Secratary 
the 20-'year withdrawal Bpplicati< 
Px'evioufily, we poistod out that’ 
the coapietion of a planning asu 
pending withdrawal application.^ 
withdraw the land, the land use 
appropriately to reflect ‘ that . d« 
alternative . 


CCSCIUJOIOII , r 

As stated, our preg ax - ex.c a vculdjbe to Idis^se of the 20~yeeur 
withdrawal applicatica before the reliant segregation period 
expires in 1995* 12 tbat.cajtno^ be aanaged, less certain 

alter3UL.tive8 cone into play, naaely, eithejr an enrargency 
withdrawal ox, If feasible, a renmorary withdrawal - In aid’ of 
legislation coupled with a sultjdaXe legisllati-Ts package. Aju 
intaria withdrawal la not a realistic alternative. 


.iwSSfihtal ispact sta^aent: has 
oapleticn, jtdiexe appsars to be no.' 
^ 'the [inteirior cannot act -upon ' 
.on before huguat of 1995 .^. 
the Sacredsiry need not wait for - 
ndaont before disposlog of a ' 

Xf the Secretary degidee. tO' 
plan Would; be aiaended 
Incision- ‘ favor , this - * ' 


In keeping with your request, we have circulated copies ' of your 
July 27, 1994, senorandvoa to thk Division bf Indian Affairs and 
the Division of Conservation and Wildlife. | Here infocnation will 
be needed before possible options can be considered for 
preserving the significant rescaroe values of the Jweetgrass 
Hills. Please advise as to vhe^ it would be convenient for BU£ ' 
to conduct' a briefing of persozmel- within this. Division as wall 


Indeed, every effort. 


kbould be aade to accomplish this, , 
if for no other reason than to establish a . cx^ible 
foundation for a« vithdrawal .> • if aueh. an- order 

should be sought. j . • i 


. 3ee gticra - note . 4 • 



72 


10:51 • • DOl FSST SECT L S « 


~as pia oth^ oivlsiiasB sonUoni 
vitolan > (i 08-5757)' , sor. tills puxpoi 



abovq. Vpu Buy contact. Mr. 




istina dajrk 


•Attacte^ts. ; 




Sam 


9 
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Appendix in 


May 17 , 1995 


Mpmoiandum 

To: Ridiard L. Hopfcijis, Area. Manager, Bureau of Land Management, Great Falls 

Xesource Area, Great FaHa, Montana 

From: Michael D. Dunn, Physical Scientist, Branch of. Engineering and Economic 

Analysis 

- Safeject; Draft Sweet Grass Hills Amendment and Environmental Impact Statement (ECS) 

The Bureau of Mines is concerned ahout the absence of "good science" in diis EIS, and 
oonsequentiy its value as an unbiased decision-making document. The document appears as 
an attempt to rationalize a change in management position towards precluding minerai 
exploration and development in ±e Sweet Grass Hill s area. No new data or studies were 
presented to justify this change of position. Rather, it employs hypothetical models and 
misleading assumptions and flawed interpretation data to develop and ov ui e mp hasize 
unfounded conetiusions and, dius, detract ttom the credibility of the entire document. 

Discussions in the EIS related to acid rock drainage (AED) art prime examples of 
as^sments based on misleading assumptions. The document states that the geologic daa 
colicaed for the area do not give an indicadon of ARD potential. ASD is then addressed as 
if it were a known problem that will occur. Without any data, it even goes so far to suggest 
that if mining occurs, ARD adverse impacts to the watershed are unavoidable. Without 
■^ecific .ARD data and analyses as indicated, no conclusive arguments should be made, 
•Siher, it should be stated that, because of the known presence of pyiitc and the past 
production of metais typically associated with sulfide minerals, and the local concern for 
watershed protection, ARD may be a concern. However, since potential ore bodies axe in 
pta-hosted by limestone and that water tfom the area is slightly afitaUne, ASD may not be a 
m^ficant problem or is at least preventable through proven mitigation measures. It is, 
-■therefore, more reasonable to assume that there is a low likelihood that ASD would occur, 
given the known geology of the area and effective mine operation methods now used to 
prevent the problem. 

■Another example of a presumed ''unavoidable” watershed contamination problem based on 
unreasonable assumptions is that of leaked or spilled processing fluids. The concern centers 
on a hyjiomerical processing scenario that uses a heap leach facilicy located proximal to a 
.'nining operation in upper Tootsie Creek. As contamination of this watershed is of major 
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concern, an optional, but not considered, altemadve would be to locate the fedlity outside of 
important watersheds. Also, other procKsing mKhods such as vat leaching could be 
evaluated in lieu of heap leaching. As with the ARD discussion, the E33 addresses only the 
worst case scenario and does not provide any discussion or suggestions that this assumed 
"unavoidable" problem can, in fact, be avoided or mitigated. 

As final ’water quality concern that needs to be made clear is the actual risk to the potability 
of water ftom the watershed if mining should occur. The document plays on the public's 
perceived fear of cyanide and ARD to rationalize its proposed actions. A creditable 
document needs to give a good scientific discussion quanti^ng the extent of any risk m 
public health. 

In the ansa of mineral resources and minin g, more explanation is needed for the HS’s 
choices in mine/mill models and reasonably foresec^le development (RRD) scenarios. The 
EIS states that no spedfic data were submitted to supporr reports of gold and silver 
concentrations in the Breed Creek and Tootsie Creek areas. This statement appears to be in 
conflict ivith the feet that company data from thousands of rock and trench samples and 
hundreds of drill hole samples recently collected in these areas were submitted to AT M 
Please explain what was meant by "no specific daia was (sic) submitted" and describe the 
data used, and assumpdons made from that data, for determining the RFD scenarios. 

The EIS indicates mine'mill models are presented only to illustrate the possible variations in 
mine operations that could occur and that they are not intended to be definitive as ttj mine 
size, typ:, processing, or economics. The mine/mill models chosen for inclusion in the HS 
could become key points in making important decisions and establishing policy based on the' 
document. Although the models and associated values are not intended to be definitive, they 
are the only ones presented; it is likely they will be viewed as being definitive. Therefore, 
they must be more than purely hypotheticai and should be based on as much infbrmatioa and 
geologic inference as possible. 

It appears that larger mine/iniU model scenarios than the ones included in the' EIS should 
have been conridered. When companies do mineral exploration, they typically have a 
minimum sized ore body and mine/mill modd in mind. The geologic modd of the Sweet 
Grass Hills is similar to the Little Rockies and the Moceasins. Mineralized targets were 
likened to Zoitman and KendalL The current holder of mineral rights in the Tootsie Creek 
area, Ernest K. Lehmann & .Associates of Montana, Inc. , believes the existing data indicate 
the potential for a gold deposit of 100 million tons containing up to 1 million troy ounces of 
recoverable gold. The modds included in the EIS show operations that are approximatdy 20 
times smaller than the company's modeL At a 10% rate of return, they would not break 
even for open pit mining and would be marginally economic for underground mining. The 
EIS static that these modds are purely hypothetical and were presented only to illusiime 
variations in mining. If so, why didn't the EIS give the company's modd the benefit of the 
doubt and use it for the hypotheticai scenario? Such a large dfference of opinion suggests 
that these scenarios were chosen for specific reasons. If the HS’s RFD scenarios are more 
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realistic than the company's RFD scenano, the jusafication based on informanon, rcaisoning, 
and assurapnons should be fully explained. 

Another quesaon we have is, under which HS altemaave were the RTD scenarios 
dev^oped? The basis for our auesnon is that the SPD scenarios show an unusttai situatian 
in which an underground mine would produce more gold than an open pit mine on die same 
site. It v/as explained to me by BLM staff that more resources could be accessed by 
underground methods because surface restrictions would place constraints on the physical 
siac of the pit. Are these restrictions telated to withdraw^ proposed under- alternative C 
(the preferred alternative) or do they exist under alternative A (current management) as 
established in the Sweet Grass Hills Record of Decision? This is an important point' in that it 
could explain the large difference between the company RFD and that of the EB. If 'a larger 
operation is foreseeable under alternative A, this should be presented as tbe base model. 
Models of lesser scale (as the result of the other alternatives) could dien be presentEd for 
comparison with the base model to show environmental consequences of the altematives. 

This also brings to mind an interesting point. How could it have been speculated that surfecc 
restrictions would preclude mineral resources from certain foims of mining if no specific 
data were submitted? 

The Bureau of Mines also takes issue over the bi.s-s selection of alternatives. The p rop osed 
alternatives for the Sweet Grass Hills amendment do not represent a balanced range of 
options. There can be- no doubt that mineral exploration and development Is the primary 
dri-ving force for the subject ETS and is the issue around which ail the alternatives should be 
based. Of the three proposed aitcmaiives to the current management plan/no acaon 
alternative, one withdraws the entire area from mineral locarion and the other two withdraw 
only tho.se areas of high potential for mineral occurrence and development All three will 
effecttvely preclude significant economic mineral deveiopmenL An addittonal alternative to 
the current management/no acrioa alternative needs to be developed which does not preclude 
economic development of as much of the foreseeable resource as possible while still 
mitigating cultural and watershed resources. 

Our final comments center around ELM’S minciai resource management oracticss and. 
policies, and the uncertainties they create, as evidenced by the handling of the Sweet Grass 
Hills issues. The subject EIS is the result poor mineral resource management planning from 
early on in the process. It is a perfect example of where case by case management of 
mineral resources leads to crisis situations. The discussion in the HS regarding the low 
probability that a drilling program will find ore-giadc minetaiizadon suggests that mineral 
development is not anticipated and planed for in ad-vance (case by case management) based 
on high mineral or development potential, claim location activity, or even expioradon 
drilling. Ail high mineral potential areas should be managed as if being likely future sites 
for mineral exploration and development, and planned for accordingly during die resource 
management pian/enviionmental impact statement process. .Advanced resource management 
planing for mineral exploration and development in the Sweet Grass Hills .ACEC could have . 
resoived problems before they became critical. 
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Peifaapi the. most significant concenroveiaE. to both the- Bureau. ofMines and the- BOil,. la- 
the tmcctarafies in BLM's minezairesouice mana^sient policies, as revealed by the actions, 
taleen for the Sweet Grass Hills. Onesa. best use decision Sarpuhlic lands is made b^ed. on- 
good sdectificpiiiic^iles, diis dedsion must be hottored until new scientific studies show- 
otherwise. Inevitable public descenslon towards mining can not be- die primary basis for 
sound. minesal: nanagement deeisions. All of the EIS's pn^oad. alleinafives to the-cunsnr 
management plan rcpra»stal80 degiee- shift- from recent^ decided policy lowaids. mineral 
deveiopmenrin the Sweet Grass H'illc , despite the feet that. there was no significant change in 
the.long-standing-public concerns over nrinetai exploration anddevdopmenr-in thcaiea^ 
These-pubiic conccinrwere-wclL documented and considesedin the- recent West HiTine-, 
llcaiuice.h&aagetnentB!an andElS-,. the Record.of Decision, file the Sweet Giass-Hills;. and 
theSoyal.EastJbdntVeatuie Exploration Project HS, adof-whidr-containeilavaiable: 
polides-aud support towards niiQetal.-rdated3ctivilie3. Therc-.^ipeais.to heno-teadily.- 
identifiable scientific reason forthechange in position- sincc-no new dala-was presented'.. The- 
dedsian appears to be mots politiral as the result of the issue becomingt'volatiie against 
mining-. 

The actions in this EIS reinforces .the ttrining industry’s strong, concerns ovecthe 
unoenainties of mining on federal, lands. This concern over investing exploration, dollars in 
theUnited States is-understandabiewhen.companies can notbe assuicdthathigh-mineiat 
potential land open for location -will be- open for- development. This- HS." clearly suggeststar 
policy thatfederal minciaL estate: is: open to rninexaLlocationas.longas-inineral'deveiopmeat 
is.iiniiVeiy. This is- nor only evidenc^ by the reversal of the- mineral developmeincpositiair 
forTootsie Creek, when', the public expressed, serious concemsovcrtheipossibilitx of real; 
development, but also by the- offering- in alternatives C'andD to leave: low- potential areas 
open ^location as long as thc.high potendai. areas remain. withdrawn^ A^iui. advanced: 
resource- planning and land use: decisions based on sound sdentific principles.is.thekEy. tor 
restoring industry's confidencein domestie mining opporcunities. ftnot.only prepares tber 
public forreasonably for esee able'development butrit also gives companies an advanced. sense: 
of-the issues.irmust:resaive'beforB:ininingc3n proceed. 

Thankryou for considering- these- comments. Please give.'mea calLafCSOS) 353-2700.if-xou: 
have any questions. Oucpastoffers.to assist you with mineral and mining - mlativt studies.irr. 
the Sweet Grass Hills are still' in effect 


Michael D. Dunn 


bcc: MGloster 
SO 
Df 


WBM:WPOC:MDDunn:fiw:05/17/95:(509)353-2700;WP60\swectgrs.blm 
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BIOGRAPHIC SUMMARY 
ERNEST K. LEHMANN 

Mr. Lehmann is the founder and CEO of North Central Mineral Ventures Inc. and of Ernest K. 
Lehmann & Associates, Inc. 

Under his leadership, the firms have engaged in the planning, management and execution of 
mineral exploration programs, mineral dep(»it development, mine affsraisal and mineral economic 
studies. These activities have spanned most important hard mineral commodities including ferrous, non- 
ferrous, precious and strategic metals, industrial minerals and fertilizer raw materials. In the course of 
dieir activities, he and the firms have been active in staffing and managing exploration and mine 
development and acquiring private and public mineral lands in both the U.S. and abroad. The latter 
activities have included claim staking, mineral leasing of private, state and federal lands, and the 
creation and management of mineral joint ventures. 

Mr. Lehmann has also been actively involved in mining related environmental issues. He was 
instrumental in initiating and executing the Minnesota Mining Permit Simulation Project, a joint state 
agency, environmental community and industry effort to examine the mine permitting process and 
problems for non-ferrous metal mining. He helped organize a workshop on financial assurance in the 
mining industry in cooperation with the Minnesota DNR, MPCA, and the Audubon Society. Mr. 
Lehmann and the firm were consultants to the state of Maine charged with developing metal mining 
regulations, spanning activities from exploration through operation and closure. The firms were also 
involved in mine permitting activities in Wisconsin. Mr. Lehmann also represented an industry trade 
group in negotiating proposed mining environmental regulations at the federal and provincial level in 
Argentina. 

In the course of his activities, Mr. Lehmann has specialized in exploration management and in 
mineral deposit appraisal evaluation. He has appeared extensively as an expert witness on mineral 
property appraisal and taxation and on mining claim related issues. He has served on advisory 
committees to tiie Office of Technology Assessment of the U.S. Con^ss on strategic aid critical 
minerals and to the state of Minnesota on direct reduction of iron ores. On behalf of the American 
Institute of Professional Geologists, he has testified before Congress on strategic minerals issues and on 
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the 1 872 mining law. He has also testified before state legislative committees on mined property 
appraisal, mineral taxation, mineral leasing and mine permitting. 

In 1985, he was president of the American Instimte of Professional Geologists, also serving the 
Institute in various other capacities on a state and national level. In 1987, he was awarded the Ben H. 
Parker Medal, the Institute’s highest award for service to the geological profession, and has been 
awarded Honorary Membership in the Institute in 1997. He currently serves as Chairman of the AIPG 
Foundation and is a member of numerous other technical and professional bodies including the Society 
of Economic Geologists, The Mining and Metallurgical Society of America, the Society of Mining 
Engineers, and the Northwest Mining Association. He is a registered geologist in Minnesota, California, 
Georgia, Delaware and Alaska. He is currently a director and president of the Minnesota Exploration 
Association and serves on various committees in Minnesota in this capacity. 

Prior to founding Ernest K. Lehmann & Associates, Inc. in 1967, Mr. Lehmann was an 
independent consultant and partner in a Minneapolis based geological consulting firm from 1958 to 
1967. From 1951 to 1958, he was employed by Kennecott Copper Corporation and its exploration arm. 
Bear Creek Mining Company. Mr. Lehmann served on active duty as a Terrain Intelligence Analyst in 
the U.S. Army Corps of Engineers from 1 953 to 1955 and was awarded the Commendation Ribbon for 
his service. 

Mr. Lehmann has also served in various community capacities including as a member and vice 
chairman of the Plymouth, Minnesota planning commission, as a member and vice chairman of the 
Minneapolis Housing Appeals Board, board member and president of the Lowry Hill Residents 
Association, and Chairman of the Calhoun-Isles Planning Committee. In addition, Mr. Lehmann for 
eighteen years was a Trustee of the Quetico Superior Foundation. 

Mr. Lehmann was bom in 1929 in Heidelberg, Germany. He was educated in the public schools 
_ of New Rochelle, N.Y., attended Williams College, Williamstown, Massachusetts, where he graduated 
cum laude and with highest honors in geology in 1 95 1 . He subsequently attended graduate school in 
geology at Brown University, Providence, Rhode Island, and completed the Owners and Presidents 
Management Program of the Harvard Business School in 1985. He is married to Sally Willius Lehmann 
and resides in Minneapolis, Minnesota. 

98O720O1.DOC 2 
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ERNEST K. LEHMANN 622 plywouth building 

GEOLOGI STS 12 SOUTH SIXTH STREET 

MINNEAPOLIS, MINNESOTA ^402 
Telephone 612-338-5584 
Fax;612-338-54S7 
Cellular 612-859-4159 
email: geomine@vs^!^ie!.att.ne( 


STATEMENT OF QUAUFICATIONS 


Name; 

Residence; 

Occupation: 


Education; 


Ernest K. Lehmann 
Minneapolis. Minnesota 
Geologic 

President. Ernest K. Lehmann & Associates, Inc. and subsidiaries 
President. North Central Mineral Ventures Inc. 

Wiiliams Colley. Williamstowi, Massachusetts. BA in g«)Iogi’. cum laude and wth hi^^l 
honors. 1951, 


Brown Uni\ersit}’. graduate study in geology, 1951-52. 

Kennecoti Cqsper Corporation Training Course, University of Ariasna, 1952. 
AIME short course on mine finance, 1971. 

AIME short course on project financing. 1977. 

Hari'ard Business School. 9th Smaller Company Management Program, 1 982-84. 


ENperience; 

1950 Signal Mining Company. Wallace, Idaho. Min^ and geologist. Worked on developing gold 
mine. 

1 95 1 Kennecoti Copper Corporation & Bear Cre^ Mining Company, Junior geologist, Western 

1952-55 U.S.; exploration geologist. Eastern and Central U.S. and assistant to District Geologist fiir 

1 955-58 Central U. S. Exploration; maiuged e.\pIoration for lead-zinc, copper, copper-nickel, and 

other commodities in various terranes in the eastern, midwestem, and western U.S, 

195.'?-55 U.S, Army. Sergeant. Terrain intelligence analyst. Ft. McPherson Georgia & Ft. Bragg, NC; 

Senior NCO of Engineer Intelligence Section, Third Aimy Headquarters, Fort McPherson, 
Georgia. 

1958- 59 Consulting geologist. Minneapolis, Minnesota. Metallic and industrial minerals exploration 

and minerals management in midwestem U.S. 

1959- 66 Lindgren & Lehmann. Inc., Wayzata, Minn^^. 

Partner and officer of geological consulting firm Regional and detailed exploration for and 
evaliiaiion of deposits of ferrous, base, and precious metals, industrial minerals, and coal in 
the U.S.. Canada. Argentina. Peru, and the Congo. 

1967 - present Ernest K. Lehmann & Associates, Inc.. Minnellis, Mirmesota. President and CEO of firm 
of geologists, geophysicists, and engineer Consulting and project management involving 
ferrous ami base metals, precious metals, industrial minerals and coal, mineral land 
acquisition, mineral leasing polici^. mineral economics, mineral e-xploratiwi, mineral dep(»it 
e\'aluation. mining geolog>', envlroiunental studies, and mine permitting and regulation, in 
the U.S.. and abroad (Argentina, Bolivia, Peru, Ecuador, Chile, Colombia, Guinea, French 
Guiana, Niraragua, Cc»ta Rira, Guatemala, Mexico, Canada, United Kin^om, France, India, 
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ERNEST K. LEHMANN 

GEOLOGISTS 


Dominican Republic. St. Lucia, Indonesia, Rwanda, Burundi, Algeria, Zambia, Venezuela, 
Ireland. Austria. Australia, Saudi Arabia, Nigeria, and the Congo). 

1982 - present North Central Mineral Ventures bic., Minneapolis, Minnesota. 

President and CEO of firm enpged in managing mineral interests and providing consulting 
geological, engineering, and mine appraisal services in the U.S., Latvia, Russia, aiul 
Argentina. 

199.^ - 1997 Minas Argentinas S.A.. San Juan, Argentina. Cotmtry Manager of gold exploration program 
for Canadian owners of company, managing $3 million plus in annual exploration 
expenditures. 


Kc> Qualifications 

Planning, management, and execution of exploration and geologic investigations in a broad range of 
geographic and geologic environments and of mineral commodities. Exploration for and evaluation of deposits 
of gold, silver, copper, lead. zinc, iron ore. nickel, molybdenum, tungsten, tin, limestone, fluorspar, kaolin, 
magnesite, coal, mercuiy. talc, phosphate, cobalt, manganese, aggregates, and other commodities in the United 
States. Canada. Mexico, Guatemala. Nicaragua, Co^ Rica, Bolivia, Argentina, Colombia, Venezuela, Peru, 
Chile. Ecuador. West Indies, Guinea. Gujana, French Guiana, France, United Kingdom, Algeria, Burundi, 
Nigeria. Rwanda. Congo (Brazzaville). Zambia, Guinea. Dominican Republic, St. Lucia, Saudi Arabia, and 
Indonesia. Mine and mineral deposit evaluations, commodity studies, market analyses, mining cost analyses, 
mine development studies and analvses. ore-reserve estimates, mine appraisal, land-use planning, land 
acquisition, mine permitting, and mine management consulting. Drafting environmental regulations, 
preparing environmental reports. Preparation and presentation of legal testimony for condemnation, property 
tax valuation, and mining<laim cases and patent proceedings. Experienced in all aspects of geological 
exploration techniques, including geophysics, geochemistry, photogeology, drilling, and mapping. 

Partial List of Past and Present Clients of 

Ernest K. Lehmann & Associates. Inc., and North Central Mineral Ventures Inc. 

A F. Budge (Mining) Limited 
Aluminum Company of America (ALCOA) 

Apache Corporation 
ASARCO Inc. 

Associated Metals & Minerals Corporation 
Barton Construction Co. 

BHP-Utah International Minerals Inc. 

Billiton Metals & Ores 
Bradv Glacier Trust 
Cerro Corporation 
Chevron Resources Companv' 

Citv' of Valley Park. Missouri 
Dennison Mines 
Dow Chemical Company 
Dravo Corporation 
Federal Land Bank of St. Paul 
FMC Gold Corporation 
Freeport-McMoRan 
Gett> Mining Company 

INMINEH. Ministry of Mines. Government of Nicaragua 
international Bank for Reconstruction and Development (World Bank) 

International Finance Corporation 
Iron Count}'. Missouri 
J.L. Sheily Company 
Marblehead Lime Company 
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ERNEST K. LEHMANN 

GEOLOGISTS 


Minnesota Department of Natural Resources 
Minnesota Mining and N&nufacturing Ctmfisay <3M> 

Minnesota Depaitn^nt of Transportation 
NDLJ Minerals Ltd. 

New Me.\ico Taxation and Rev enue De}»rtment 

New memt Mining Company 

Noranda Exploration Cort^ny 

Northern Stales Power Company 

Norwest Bank Corporation Trust Department 

Oro Belle Resources Corporation 

Outokumfm Mining Company 

Ralph M.Parsons Company 

Reynolds Counw, Missouri 

SONAREM. Ministiy of Mines. Government of Al^ria 

Soo Line Railroad 

Ste. Genevieve County. Missouri 

State of Arizona. Department of Revenue 

Viceroy Resources Corporation 

Washington County. Mi«ouri 

Memberships. Commissions. Awards; 

American Institute ofProfessional Geologists 
President, 1985 
Vice President. 1982 
Ben H. Parker Medalist. 1987 
Honorary Mend>ership, 1997 
Chairman. AIPG Foundation. 1985-|»esenl 
Society of Economic Geologists, life member 
Mining and Metallurgical Sociew of America, men^r 
Society crfMining Engineers. AIME. member 
Northwest Mining Association, member 
Society for Geologj' Applied to Mineral Deposits, metrtber 
Minrtesota Exploration Association. Director and President 

Advison' Board of Strategic Minerals Vulnerability . of Technology Assessment, U.S. Congress, 

member. 1983«85, 

Adv isory Committee to Minnesota Department of Economic Development on Direct Reduction of Iron Ore 

Member of Minnesota Minerals Forum sponsored by the Blandin Foundation 

Advisoiy Board. Natural Resources Research Institute, UnivCTsity of Minnesota, Duluth, 1996 • 

Advisory Committee on Geologic Maying, Minnese^ Geologic Survey, 1996 - 


Registiatioi^. Certifreations; 

Certified Professional Geologist by American Institute ofProfessional Geologists 
Registered or Certified Geologist in Minnesota. Califomia, Delaware, Georgia and Alaska 

Partial List of Mine Appraisal and Mine Valuation Projects and Piefeasibilily and Feasibility Studies of Ernest K. 
Lehmann & Associates. Inc . and North Central Mineral Ventures Inc 

ASARCX>Inc. (1991-92). Management of prefeasibility and permitting project for goid-copp^d^}Osit in 
Wisconsin. 

Associate! Metals & MiiMtals Corporation (1962). Evaluation of iron dqx^sits at Ica Peru. 
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ERNEST K. LEHMANN 

GEOLOGiSTS 


Associated Metals & Minerals Corporation (196S). Evaiuation of a ct^per-molybdenum mine in Hermosillo. 
Mexico. 

Associated Metals & Minerals Corporation (1968-69). Evaluation of fluorspar mine in France and 
management of its development. 

AsKxriated Metals & Minerals Corporation (1974). Evaluation <rf rehabfliratioa of flocxfcd 1500-Tpd 
underground copper mine. 

Associated Metals & Minerals Corporation (1961-62). Evaluation and monitoring of operations of 300 Tpd 
gold mine in Peru. 

Barton Construction Company (1966). Appraisal of sand and gravel property in relation to condemnation. 

Brady Glacier Trust (1995-96). Appraisal of Brady Glacier capper-nickel deposit. 

City of Valiev park. MiKOuri (1994). Appraisal of fill deptwit for levee project. 

Cleveland family (1988). Evaluation of iron ore leases. 

Connor Forest Industries (1982). Appraisal of mineral rights in Michigan and Wiscemsin. 

Dow Chemical Company (199.3). Appraisal of dolomite quany. 

Dravo Corporation (1977). Appraisal of Marietta Coal Company. Ohio, for possible acquisition. 

Federal Land Bank of St. Paul (1980). Appraisal of undeveloped mineral ri^tts in Minnesota. 

FMC Gold Company (1993). Evaluation of potential gt^d exploration projects in Argentina. 

Freeport Minerals Company ( 1 966). Evaluation of cq)peT>cobali mine in Idaho for acquisition. 

INMINEH (1981-8.3). Evaluation of producing and developing gold mines in Nicaragua. 

inicrnationai Finance Corporation (1969). Evaluation of Sagasca copper project, Chile, to ascertain suitability 
for IFC loan. 

International Finance Corporation ( 1978). Evaluation of mining operations of Cia. Minera Buenaventura, 
Peru, for [FC ftnancing of silver mine expansktn program. 

International Finance Corporation (1979). Evaluation of Zambian copper-cobalt deposits of NCCM for IFC- 
financed e.vpansion of ct^ait-mining and proc^ng facilities. 

International Finance Corporation (1983). Evaluation of joint pubUc/private tin mining monopoly in Rwanda 
for refinancing. 

Iron Cmmty and Rcvnolds County. Missouri (1986). AR>raisal <rf the Buidc Mine, Mill, and Smel^. 

Iron County. Missouri (1982-96). Training and consulting to personnel in appraisal of lead-zinc mines and 
related facilities, roofing granule quarries, and dimension stone quarries. Assistance in preparing 
assessments. 

Liberty Capital Company (1978). Evaluation of coal operations in Black Warrior Basin, Al^>ama, for 
financing. 

Mack Energy Company (1981). Evaluation of coal properties in Ohio. 
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ERNEST K. LEHMANN 

G60L0G1STS 

Marblehead Lime Company (1995-96). Evaluation irfhigh-caicium limestone and dolomitic lime operations. 
US. and Canada resulting in purchaM of two (^)erating properties. 

Minas Argentinas S.A. (1994-97). Evaluation of gold prospects. Management of ongoing gold exploration 
program with + $5 million annual budget. 

Northern States Power Compans' ( 1 974). Appraisal of ^vel property for condemnation. 

NDU Minerals (1990-1991), Managemeiu of prefeasibili^ stud>’ and permitting stu^, gold-copper deposit, 
Wisconsin. 

Ow ens-Illinois Corporation (1980 & 1985). Appraisal of mineral rights in Florida and Virginia, 

Pittsburgh Pacific Company (1967-6S0. Geologic investigations, ore reserve estimates, and expert witnea 
seiviccs with respect to iron ore property. 

Reynolds County. Missouri (1982-96). Training and c<»sulting to assessment personnel in appraisal of lead- 
zinc mines. Assistance in preparing assessments. 

Reynolds Countj-. Missouri (1986). Appraisal of ASARCO West Fork lead-zinc mine. 

Soo Line Railroad (1959-1960). Negotiation of iron ewe leases. 

Stc. Genevieve Count)’. Missouri (1982-96). Training and consulting to assessment personnel in the appraisal 
of limestone and lime facilities and aggregate q)erations. Assistance in preparing assessments. 

State of Arizona (1975). --Appraisal of the C^nis Pima Mine. 

State of Arizona (1983). Appraisal of Inspiration Mining Company. 

State of Arizona (1^5, 1986). Testimony at Tax Board hearings on Cyprus Bagdad Mine. 

Slate of New Mexico (1987). Appraisal of the Tyrwie Mine. 

Stale of New Mexico < 1 988), Consultation on appraisal of Chino Mines and the Hidalgo Smelter, 

Washington Count)-. Missouri (1980. 1985-87.and 1988-90). Appraisal of the Pea Ridge Iron Mine. 

Washingion Count)-. Missouri (1985). Appraisal <rf iron, lead-zinc, and barite mines. 
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BIOGRAPHIC SUMMARY 
ERNEST K. LEHMANN 

Mr. Lehmann is the founder and CEO of North Central Mineral Ventures Inc. and of Ernest K.. 
Lehmann & Associates, Inc. 

Under his leadership, the firms have engaged in the planning, management and execution of 
mineral exploration programs, mineral deposit development, mine appraisal and mineral economic 
studies. These activities have spanned most important hard mineral commodities including ferrous, non- 
ferrous, precious and strategic metals, industrial minerals and fertilizer raw materials. In the course of 
their activities, he and the firms have been active in staffing and managing exploration and mine 
development and iu:quiring private and public mineral lands in both the U.S. and abroad. The latter 
activities have included claim staking, mineral leasing of private, state and federal lands, and the 
creation and mmiagement of mineral joint ventures. 

Mr. Lehmann has also been actively involved in mining related environmental issues. He was 
instrumental in initiating and executing the Minnesota Mining Permit Simulation Project, a joint state 
agency, environmental community and industry effort to examine the mine permitting process and 
problems for non-ferrous metal mining. He helped organize a workshop on financial assurance in the 
mining industry in cooperation with the Minnesota DNR, MPCA, and the Audubon Society. Mr. 
Lehmann and the firm were consultants to the state of Maine charged with developing metal mining 
regulations, spanning activities from exploration through operation and closure. The firms were also 
involved in mine permitting activities in Wisconsin. Mr. Lehmann also represented an industiy trade 
gmup in negotiating proposed mining environmental regulations at the federal and provincial level in 
Argentina. 

In the course of his activities, Mr. Lehmann has specialized in exploration management and in 
mineral deposit appraisal evaluation. He has appeared extensively as an expert witness on mineral 
property appraisal and taxation and on mining claim related issues. He has served on advisory 
committees to the Office of Technology Assessment of the U.S. Congress on strategic and critical 
minerals and to the slate of Minnesota on direct reduction of iron ores. On behalf of the American 
Institute of Professional Geologists, he has testified before Congress on strategic minerals issues and on 


98072001.DOC 



85 


the 1872 mining law. He has also testified before slate legislative committees on mined property 
appraisal, mineral taxation, mineral leasing and mine permitting. 

In 1 985, he was president of the American Ii«titute of Professional Geologists, also serving the 
Institute in various other capacities on a state and natitmal level. In 1 987, he was awarded the Ben H. 
P^ker Medal, the Institute’s highest award for service to the geological profession, and has been 
awarded Honorary Membership in the Institute in 1997. He currently serves as Chairman of the AIPG 
Foundation and is a member of numerous other technical and professional bodies including the Society 
of Economic Geologists, The Mining and Metallui^«i! Society of America, the Society of Mining 
Engineers, and the Northwest Mining Association. He is a registered geologist in Minnesota, California, 
Creorgia, Delaware and Alaska. He is currently a director and president of the Minnesota Exploration 
Association and serves on various committees in Minnesota in this capacity. 

Prior to founding Ernest K. Lehmann & Associates, Inc. in 1 967, Mr. Lehmann was an 
independent consultant and partner in a Minneapolis based geological consulting firm from 1958 to 
1 967. From 1951 to 1 958, he was employed by Kennecott Copper Coiporation and its exploration arm, 
Bear Creek Mining Company. Mr. Lehmann served on active duty as a Terrain Intelligence Analyst in 
the U.S. Army Corps of Engineers from 1953 to 1955 and was awarded the Commendation Ribbon for 
his service. 

Mr. Lehmann has also served in various community capacities including as a member and vice 
chairman of the Plymouth, Minnesota planning commission, as a member and vice chairman of the 
Minneapolis Housing Appeals Board, board member and president of the Lowry Hill Residents 
Association, and Chairman of the Calhoun-Isles Planning Committee. In addition, Mr. Lehmann for 
eighteen years was a Trustee of the Quetico Superior Foundation. 

Mr. Lehmann was bom in 1929 in Heidelberg, Germany. He was educated in the public schools 
of New Rochelle, N.Y., attended Williams College. Williamstown, Massachusetts, where he graduated 
cum laude and with highest honors in geology in 1 95 1 . He subsequently attended graduate school in 
geology at Brou-n University, Providence. Rhode Island, and completed the Owners and Presidents 
Management Program of the Harvard Business School in 1985. He is married to Sally Willius Lehmann 
and resides in Minneapolis. Minnesota. 
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ERNEST K. LEHMftNN S22PL'mourH BUiLOiNG 

G€010G!STS J2 SOUTH SIXTH STREET 

MINNEAPOLIS, MINNESOTA SS402 
Tefephww; 61 2^36-6584 
Fax;6l2.33e^7 
Cellular: 612-^9-41' 
emaa: geomifie@wori<ln^.aiLf. 


STATEMENT OF QUALIFICATIONS 


Name; 

Residence: 

Occupation; 


Education: 


Ernest IC. Letunann 
Minneapolis, Minnesota 
Geologist 

PresideiU. Em^t K. Lelimann & Associates, Inc. and subsidiaries 
Pj^idem, North Centra! Mineral Ventures Iikx 

Williams College. Willtan^own. Massachusetts. BA in geology, cum laide and with highest 
honors. 1951. 


Brown University, graduate study in geology, 1951-52. 

Keimecoit Copper Corporation Training Course, University of Ari^jna. 1952. 
AIME sliort course on mine finance, 1971. 

AIME short course on project flnancing, 1977. 

Harvard Business School. 9th Smaller Company Management Program, 1982-84. 


Experiencfi; 

1930 Signal Mining Company. Wallace, Idaho. Miner and geologist. Workesd on developing gold 

mine. 

1951 Kennecott Copper Corporation & Bear Creek Mining Company. Junior geologist Western 

19.52-33 U.S.; exploration geologist Eastern and Central U.S. and assistant to District Geologist for 

195S-58 Central U.S. Exploration; managed exploration for lead-zinc, copper, copper-nickel, and 

other commodities in various terranes in the eastern, midwestent, and western U.S. 

19S3-55 U.S. Army. Sergeant. Terrain inteUigeoce analyst Ft McPherson Georgia & Ft. Bragg, NC; 

Senior NCO of Engineer Imelligenoe Section. Third Army Headquarters, Fort McPherson, 
Georgia. 

1938-59 Consuhing geologist Minneapolis, Minnesota. Metallic and industhal minerals exploration 

and minerals management in midwestern U.S. 

l959-(i6 Lindgren & Lehmann. Inc.. Wayzaia. Minnesota. 

Fanner and officer of geological consulti;^ firm. Regional and derailed exploration for and 
ex'aluation of deposits of ferrous, base, and precious metals, industrial minerais, aadcasal In 
(he U.S.. Canada. Argentina. Peru, and the Congo. 

1967 - Ernest K. Lehmann & .Associates, Inc., Minneapolis, Minnesota. President and CEOof firm 

of geologists, geophysicists, and en^neers. Consulting and project mana^ment involving 
feritHis and base meials. precious metals, industrial minerais and coal, mineral laiuJ 
acquisition, mineral leasing policies, mineral economics, mineral exploration, mineral deposit 
mluaiioR. mining geolcgy. environmental studies and miee permitting and reguiatitm. in 
(he U S., and abroad (Argentina. Bolivia. Peru. Ecuador. Chile. Colombia, Guinea, French 
Guiana. Nicaragua. Costa Rica. Guatemala. Mexico. Canada. United Kingdom. France, India. 
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Dominican Republic. St. Lucia. Indonesia. Rwanda. Burundi, Algeria, Zambia, Venezuela, 
Ireland. Austria. Australia. Saudi Arabia. Ni^ria. and the Congo). 

iyS2 - present North Central Mineral Ventures Inc., Minneapolis. Minnesota. 

President and CEO of firm engaged in managing mineral interests and providing consulting 
geological, engineering, and mine appraisal services in the U.S.. Latvia. Russia, and 
Argentina. 

19D.>- 1997 Minas Argentinas S. A. San Juan. Argentina. Country Manager of gold exploration program 
for Canadian o^vners of ccm}»ny. managing S3 million plus in annual exploration 
e.vpendiiures. 


Key Qualifications 

Planning, management, and C-s:ccution of e^^^orat^Qn and geologic investigations in a broad range of 
geographic and geologic environments and of mineral commodities. Exploration for and evaluation of deposits 
of gold, siher. copper, iead. zmc. iron ore. aickel. molybdenum, tungsten, tin, limestone, fluorspar, kaolin, 
magnesite, coal, mercury , talc, pliosphaie. cobalt, manganese, aggregates, and other commodities in the United 
Slates. Canada. Mexico. Guatemala. Nicarag^. Costa Rica. Bolivia, Argentina. Colombia, Venezuela. Peru, 
Chile. Ecuador. West Indies, Guinea. Guyana. French Guiana, France, United Kingdom, Algeria. Burundi. 
Nigeria. Rwanda. Congo (Brazzaville). Zambia. Guinea. Dominican Republic. St. Lucia. Saudi Arabia, and 
Indonesia. Mine and mineral deposit evaluations, commodity studies, market analyses, mining cost analyses, 
mine developrarat studies and analyses, ore^reserve estimates, mine appraisal, land-use plajining, land 
acquisition, mine permuting, and mine management consulting. Drafting environmental regulations, 
preparing environmental reports. Preparation and presentation of legal testimony for condemnation, property 
ta.\ valuation, and mining-claim cases and patent proceedings. Experienced in all aspects of geological 
exploration techniques, including geophysics geochemistry, phaogeolo^, drilling, and mapping. 

Partial List of Past and Present Clients of 

Ernest K. Lehmann & Associates. Inc,, and Nonh Central Mineral Vennires Inc. 

A.F. Budge (Mining) Limited 
Aluminum Company of America (ALCOA) 

Apache Corporation 
ASARCO Inc. 

Associated Metals & Minerals Corporation 
Barton Consiruaion Co. 

BHP-Utali International Minerals Inc. 

Billiton Metals &. Ores 

Brady Glacier Trust 

Cerro Corporation 

Chc\ ron Resources Company 

City of Valiev Park. Misaauri 

Dennison Mines 

Don Chemical Company 

Dra\o Corporation 

Federal Land Bank of St. Paul 

FMC Gold Coqjoraiion 

Frccpori-McMoRan 

Gcii\ Mining Company 

INMINEH. Minisiry of Mines. Govcrnmcnl of Nicaragua 
inicrnaiionai Bank for Reconstruction and Development (World Bank) 

InicrniUionai Finance Corponiiion 
Iron County, Missouri 
J L. Shciiy Company 
Miirblciicad Lunc Company 
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Minnesota Department of Naturai Resounxs 
Minn^ofa Mining and Manafacturing Company <3M) 

Minnesota Department of Transportaiion 
MDU Minerals Ltd. 

New Mexico Taxation and Revenue Dapartmeni 
Newmont Mining Company 
^ Noranda Exploration Company 
Northern States Povrer Company 
Norwesi Bank Corporation Tnist Department 
Oro Belle Resources Corporation 
Outokumpu Mining Company 
Raiph M.Parsons Compaify 
Reynolds County. Missouri 

SONAREM. Ministiy of Mines. Government of Algeria 

Soo Line Railroad 

Ste. Genevieve County. Missouri 

Slate of Arizona, Departmwit RcxeniK 

Viceroy Resources Corporation 

Washington County. Missouri 

MembersJiips. Commissions. Awards: 

Amoican Institute of Professional Geologists 
President. 1985 
Vice President. 1982 
Ben H. Parker Medalist. 1987 
Htaiorary Membership. 1997 
Chainnaii, AIPG Foundation. 1985-present 
Sociei)' of Economic Geologists, life member 
Mining and Metallurgical Society of America, member 
Society of Mining Engineers. AIME. member 
Nonhtvest Mining Association, member 
Socie^ for Geology Applied to Mineral Dqxwits, nienU)er 
Minnesota Exploration Association. Director and President 

Advisorj' Board of Strategic Minerals Vulnerability, C^ce of Technology Asse^ment, U.S. Congress, 
member, 1983-85. 

Advisory’ Committee to Minnesota Oepartmem of E^n^c Development on Direct I^dsction lion Ore 
Member of Minnesota Minerals Forum sponsored by the Blandin Foundation 
Advisory Board. Natural Resources Research Institute, University of Minnesota, Duluth, 1996 - 
Advisory Committee on Geologic Mapping. Minnesota Geologic Survey, 1996 > 


Registraiions. Certifications: 

Certified Professional Geologist American Institute of Professional Geologists 

Registered or Certified Geologist in Minnesota. California, Delaware. Georgia and Alaska 


Partial List of Mine Appraisal and Mine Valuation Projects and Prefeasibility and Feasibility Studies of Ernest K. 
Lclimann & Associates. Inc., and North Central Mineral Ventures Inc. 

ASARCO Inc- {1991-92). Managemsni of prefeasibility and perraitting project for gold-copper d^josit in 
WisOTHsin. 

Associated Metals & Minerals Corporation ( 1962). Evaluation of iron deposits at Ica Peru, 
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Associated Metals & Minerals Corporation (1968). Evaluaiionofa copper-molybdenum mine in Hermosillo, 
Mexico. 

Associated Metals & Minerals Corporation (1968-69). Evaluation of fluorspar mine in France and 
management of its development. 

Associated Metals & Minerals Corporation (1974). Evaluation of rehabilitation offiaxl^ i500-Tpd 
underground copper mine. 

Associated Metals & Minerals Corporation (1961-62). Evaluation and monitoring of operations of 300 Tpd 
gold mine in Peru. 

Barton Construction Company ( 1 966). Appraisal of sand and gravel property in relation to condemnation. 

Brady Glacier Trust (1995-96). Appraisal Brady Glacier coj^r-rtickel dqiosit. 

City of Valley paric. Missouri (1994). Appraisal of All deposit for levee project. 

Cleveland family (1988). Evaluation of iron ore leases. 

Connor Forest Industries ( 1 982). Appraisal of mineral rights in Michigan and Wisconsin. 

Dow Chemical Company { 1993), Appraisal of dolomite quarry. 

Dravo Corporation (1977). Appraisal of Marietta Coal Company, Ohio, for possible acquisition. 

Federal Land Bank of St. Paul (1980). Appraisal of undeveloped mineral rights in Minnesota. 

FMC Gold Company (1993). Evaluation of potential gold ejq>lorauon projects in Argentina. 

Freeport Minerals Company (1966). Evaluation of coj^r-cohalt mine in Idaho for acquisition. 

INMINEH (1981-83). Evaluation of producing and developing gold mines in Nicaragua. 

(memauonai Finat^ Corporation (1969). Evaioaiion of Sagasca copper project, Chile, toas^rtain suiiabilt^ 
for IFC loan. 

Iniemaiional Finance Corporation ( 1 97$). Evaliation of mining operations of Cia. Minera Buenaventura, 
Peru, for IFC financing of silver mine expansion program. 

International Finance Corporation (1979). Evaluation of Zambian copper-cobalt depositsofNCCM forlFC* 
financed e.xpansion of cobalt-mining and processing facilities. 

International Finance (Corporation (1983). Evaluation of joint ptd>Hc.'private tin mining monopoly in Rwanda 
for refinancing. 

Iron County and Reynolds County. Missouri ( 1986). Af^raisal of the Buick Mine, Mill, and Smelter. 

Iron County. Missouri (1982-96). Training and consulting to personnel in appraisal of lead-zinc mines and 
related facilities, roofing granule quarries, and dimension stone quarries. Assistance in preparing 
assessments. 

Libcny Capital Company (1978). Evaluation of coal operations irt Black Warrior Basin, Alabama, for 
financing. 

Mack Energ.' Company (1981 ). Evaluation of properties in Ohio. 
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Marblehead Lime Company ( 1 995 -96). Evaiitaiion high-calcium limestone and doiomitic lime operations. 
U-S- and Canada resulting in parches trf' tvK> <^>era«ng properties. 

Minas Argentinas S.A. (1994-97). Evaluation of gold prospects. Management of ongoing gold exploration 
program with ± $3 million annual budget. 

Northern States Power Company <1974 >. Appraisal of gravel property Sk’ condemnation, 

NDU Minerals ( 1990- 1991). Management of prefeasibility study and permitting study, gold-copper deposit, 
Wisconsin. 

Owens-Illinois Corporation (1980 & 1985). Appraisalof mineral rights in Florida and Virginia, 

Pittsburgh Pacific Company (1967-69). Geologic investigations, ore reserve estimates, and expert witness 
services with respect to iron ore property. 

Reynolds County, Missouri (1982-96). Training and consulting to as^ssn^m pcisonnd in appraisal of lead- 
zinc mines. Assistance in prepanng assessments. 

RetTioIds County, Missouri ( 1986). Appraisal of AS ARCO West Fork lead-zinc mine. 

SoQ Line Railroad ( 1959-1960). Negotiation of iron ore leases, 

Sie. Genevieve County, Missouri (1982-96). Training and consulting to assessment personnel in the appraisal 
of limestone and lime facilities and aggregate operations. Assistance in preparing assessments. 

State of Arizona (1975). Appraisal of the Cyprus Pima Mir^. 

State of Arizona (1983). Appraisal of Inspiration Mining Company. 

State of Arizona (1985, 1986). Testimony at Tax Board hearings on Cyprus Bagdad Mine. 

State ofNew Mexico (1987). Aj^ratsal of the Tyrone Mine. 

State of New Mexico ( 1988). Consultation on appraisal of Chino Mines and the Hidalgo Smelter. 

Washington County, Missouri (1980. 1985-87,and I988-90). Appraisal ofthe Pea Ridge Iron Mine. 
Washington County. Missouri (1985). Appraisal ofiron, lead-zinc, and barite mines, 
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Statement of David H. Getches,i Raphael J. Moses Professor of Natural 
Resources Law, University of Colorado School of Law 

The authority of the Executive to withdraw public lands from the operation of the 
public land laws has a venerable but sometimes contentious history. Often, with- 
drawal authority has been indispensable in rescuing lands from abuses under those 
laws. At times, the Executive has encountered the wrath of Congress or an indi- 
vidual state’s government when it has acted to reserve or withdraw public lands. 
But usually the Executive action has been viewed as essential to conserving na- 
tional assets. Indeed, history has judged virtually every major withdrawal — espe- 
cially those that were the most controversial in their time — as wise. 

The practice of withdrawal was, for many years, an imprecise, even disorderly af- 
fair. It does not overstate the matter to say that the President, for most of the na- 
tion’s history simply withdrew whatever lands he viewed as threatened, or that 
were needed for a particular public use or purpose, from the operation of whatever 
land public land laws might be in conflict.^ 

Over the years. Congress passed laws encouraging some types of withdrawals 
(e.g.. Antiquities Act, 16 U.S.C. § 431; Taylor Grazing Act, 43 U.S.C. § 315), limiting 
the extent of withdrawals for some purposes (e.g.. Defense Withdrawals Act, 43 
U.S.C. § 155), and clarifying the nature of the Executive’s authority to make with- 
drawals (Pickett Act of 1910). When those statutes fit the situation, the Executive 
used them to make withdrawals. When they did not the Executive made the with- 
drawals anyway. 

The Executive’s non-statutory withdrawals were regularly upheld by the courts. 
See United States v. Midwest Oil, 236 U.S. 469 (1915). The United States Supreme 
Court in Midwest Oil found that, although Congress has power to manage the public 
lands under the Property Clause of the Constitution, it had long acquiesced in the 
President’s actions in making withdrawals. Thus, the President had “implied au- 
thority” that existed because Congress must have known of the withdrawals but 
failed to reverse them or to limit the Executive’s actions. 

The Supreme Court concluded that upholding the President’s authority based on 
continued usage was reasonable because “government is a practical affair intended 
for practical men.” Midwest Oil, 236 U.S. at 472. The Court understood how impor- 
tant it was for the Executive to be able to act, often in the face of urgency, in hun- 
dreds of cases, and to consider the situation of millions of acres of diverse lands. 
It understood also how unrealistic it would be for Congress to take up the details 
of each such case. 

Public land withdrawals largely outside a statutory framework perhaps fit an ear- 
lier time when there was little coherence or policy direction in management of the 
public land resources. But regimes of land protection and use that varied so sub- 
stantially with Administrations did not fit as well in a later era when Congress and 
the public was demanding greater stewardship and more scientific and efficient use 
of nationally-owned resources. 

The landmark study by the Public Land Law Review Commission (PLLRC) enti- 
tled One Third of the Nation’s Land found that the outmoded land disposal policies 
of the past were reflected in many old laws still on the books. These laws were not 
in accord with current policies of conservation and management of the Federal 
lands. In particular it found that withdrawal practices had been exercised in an “un- 
controlled and haphazard manner.” So the PLLRC recommended sweeping reform 
of the public land laws, including procedures of making withdrawals. 

Congress carefully considered the PLLRC’s recommendations, then enacted revo- 
lutionary legislation, most notably the Federal Land Policy Management Act of 1976 
(FLPMA). At last, the Bureau of Land Management got an organic act, telling it 
to take greater stewardship over the lands under its jurisdiction. 

In FLPMA, Congress required that land management agencies engage in land use 
planning for rational programs for use and intensive management of public lands 
for multiple purposes. It anticipated that planning would dramatically shape and di- 
rect the types of uses allowed and would be implemented through exercises of con- 
siderable discretion aimed at specific tracts. Therefore, it gave land managers new 


1 Raphael J. Moses Professor of Law, University of Colorado. Courses taught: Public 
Land Law, Indian Law, Pollution Law, Foundations of Natural Resources Law, and 
various seminars. Published several books and articles. Formerly Executive Director, 
State of Colorado Department of Natural Resources; Founding Director, Native Amer- 
ican Rights Fund. Chairman, Board of Trustees, Grand Canyon Trust; Board of Direc- 
tors, Land and Water Fund of the Rockies; Board of Trustees, Rocky Mountain Min- 
eral Law Foundation. 

^ See generally David H. Getches, Managing the Public Lands: The Authority of the Exec- 
utive to Withdraw Lands, 22 Nat. Resources J. 279 (1982). 
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authority and responsibilities. In light of these duties and powers, why would the 
Secretary also need to use the old method removing blocks of land from the oper- 
ation of the public land laws through withdrawals? 

Congress, like the PLLRC, was concerned about how the Executive had used its 
authority to withdraw public lands in the past and it took matters in hand. In 
FLPMA, it repealed some 29 statutes allowing for withdrawals and it repealed the 
President’s “implied authority” to make withdrawals. But it knew that the with- 
drawal tool remained important. This was so because FLPMA left some gaps in pub- 
lic land management. 

Compromises were made in drafting and passing FLPMA to preserve some anach- 
ronisms in public land law that had continuing support among members of Con- 
gress. Notably, the General Mining Law still allowed private parties to stake and 
develop mineral claims on much of the nation’s public lands, and FLPMA specifi- 
cally restricted the land managers’ discretion to regulate or interfere with this time- 
honored practice. This extraordinary prerogative in the hands of private parties sug- 
gested the need for some method of preserving the public’s interest in affected lands. 
Furthermore, Congress saw that, notwithstanding all the planning and management 
expected under FLPMA and other public land laws, emergencies would arise, public 
opinion and the government’s needs to use particular lands would change, and some 
public land uses could threaten other uses in ways not foreseeable or controllable 
under the public land laws. And when these situations arose, the Executive needed 
to be able to act — and to tip the balance in favor of conservation. 

So Congress perpetuated strong, extensive Executive authority to withdraw public 
lands from the operation from any and all uses under the public land laws. The Sec- 
retary of the Interior was given broad powers in § 204 of FLPMA. But the exercise 
of those powers was surrounded with procedures tailored by Congress to the size 
and duration of the withdrawal. 

Congress remains involved in the process as well. Congress is able to trigger 
emergency withdrawals and the Secretary must respond. And the Secretary is re- 
quired to report withdrawals to Congress. Large withdrawals must be carefully 
studied and a NEPA-like report must be made by Congress on the details of the 
withdrawal. The Secretary must also hold public hearings regarding FLPMA with- 
drawals. These procedural requirements are intended to assure that the Secretary 
does not act cavalierly, and they provide Congress with the information it needs to 
act quickly to modify or reverse the Secretary’s decision if it disapproves^. 

Furthermore, Congress provided procedures for revoking or modif 3 dng public land 
withdrawals. Many withdrawals in the past had been made without sufficient care, 
some were imprecisely defined, and some had been left unmodified even as condi- 
tions changed. Consequently, Congress also required the Secretary to undertake a 
review of the hundreds of old withdrawals on the books in order to “clean up” the 
public land rolls, attempting to ensure that unnecessary withdrawals were removed 
and necessary ones were perpetuated or fine-tuned to present demands. 

Today, the Secretary has a rule-book to follow in making withdrawals set forth 
in section 204 of FLPMA. His authority is vitally important in protecting the health 
of the public lands. Indeed, it is a management tool every landowner must have — 
the ability to make quick decisions when new conditions arise, different opportuni- 
ties are presented, or more public values can be fulfilled. A private property owner 
would not give up the prerogative to be flexible in protecting its land as conditions 
and or the owner’s objectives change, and Congress has ensured in FLPMA that the 
American public retains that essential attribute of property in the Federal public 
lands that are so important to our heritage. 


Statement of Hon. J.D. Hayworth, a Representative in Congress from the 

State of Arizona 

Chairman Hansen, members of the Subcommittee, and distinguished guests, I ap- 
preciate the opportunity you have extended to comment on the proposed expansion 
of Grand Canyon National Park, through incorporation of the Shivwits Plateau. Let 
me be clear and unequivocal: I strongly oppose the creation of the Shivwits Plateau 
National Monument or expansion of the Grand Canyon National Park. 

The creation of a new national monument by bureaucratic fiat — using the Antiq- 
uities Act of 1906 — would strip Congress of our legislative powers and would rep- 


3 The method prescribed by FLPMA for congressional disapproval of secretarial withdrawals 
by concurrent resolution has been thrown into doubt by the decision in INS v. Chadha, 462 U.S. 
919 (1983). But Congress retains the power it always has had to legislate to modify or reverse 
the Secretary’s withdrawal decision. 
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resent one of the biggest land grabs in American history. Mr. Chairman, you know 
full well about the devastating and unfortunate effects that the misuse of the Antiq- 
uities Act by this administration had on Utah. I agree with your senior senator, 
Senator Orrin Hatch, who called the creation of the Grand Staircase-Escalante Na- 
tional Monument through the Antiquities Act the “mother of all land grabs.” No 
public hearings were held on the creation of the monument. Every member of the 
Utah congressional delegation vigorously opposed this proposal, as did the governor 
and the majority of state legislators. We will face a similar backlash in Arizona if 
Secretary of the Interior Bruce Babbitt and the Clinton Administration act unilater- 
ally in designating the proposed Shivwits Plateau National Monument through the 
broad use of this well-intentioned Act. That is why I support your legislation to de- 
crease the amount of acreage that can be taken when designating land through the 
Antiquities Act. 

Last Monday, Secretary Babbitt was in Flagstaff, Arizona to hold an informal, off- 
the-record town hall about the proposed national monument. There were several in- 
teresting revelations made by the Secretary during this hearing, but I would like 
to focus on just one. Secretary Babbitt admitted that he was “interested in getting 
[the monument designation] done in the next 18 months ... on my watch.” This pre- 
sents several problems. First, he would usurp Congress’s power to legislate. Al- 
though the President has the authority to designate lands through the Antiquities 
Act, it has been used infrequently and was never intended to designate large tracts 
of land. In fact, the Act specifically states that the president should use the least 
amount of acreage possible. The Shivwits proposal contains approximately 500,000 
acres. This is certainly not the least amount of acreage possible to protect sensitive 
lands. 

Second, 18 months is not sufficient time to receive input about this potential des- 
ignation. People that would be affected by the proposal and should be part of the 
process would inevitably be left out because of the quick timetable involved in this 
proposed designation. Moreover, this is a very complicated proposal. The proposed 
monument include Bureau of Land Management (BLM) land, state land, and pri- 
vate land. Among those who would be affected are private land owners, ranchers, 
farmers, mineral rights holders, and others. Shouldn’t we have input from folks who 
have been living on the land for several generations before moving forward with this 
proposal? 

Finally, the most disturbing aspect of Secretary Babbitt’s statement is that he 
wants it done “on his watch.” What Secretary Babbitt is really saying is that he 
wants to leave his imprint on the West regardless of the views of the Western peo- 
ple. This is wrong and, for this reason alone, the proposal should be heavily scruti- 
nized. 

Mr. Chairman, it is my understanding that approximately 500 people attended 
Babbitt’s meeting in Flagstaff. The crowd was overwhelmingly opposed to the cre- 
ation of this monument. In fact, of the 44 people that spoke at the meeting, 12 fa- 
vored the monument designation, 30 opposed the proposal, and two stated they had 
not formed an opinion. 

With my statement, I am enclosing an article published in the Arizona Daily Sun 
about Babbitt’s town hall meeting in Flagstaff. Many of the sentiments shared at 
the, meeting and in this article are those shared by me and my constituents. Unfor- 
tunately, the administration may act without the consent or support of Congress or 
the people of Arizona. It is no wonder that the American people are so disenchanted 
with the Federal Government. 

Shortly, the Arizona delegation, with Arizona Governor Jane Dee Hull, will send 
a letter to Secretary Babbitt expressing in the strongest possible terms our opposi- 
tion to designating the Shivwits Plateau National Monument. We encourage the 
Secretary to engage us, and our constituents, in this very complicated and very con- 
troversial plan. The public deserves no less. We must stop unilateral action by the 
administration without involving Congress and the people of Arizona in this impor- 
tant discussion. 

Mr. Chairman, thanks again for holding this important hearing and for giving me 
the opportunity to discuss the proposed Shivwits Plateau National Monument. 



94 


2: M)l-V Su/» 3 -It- 59 


Shivwits 

proposal 

slammed 

Ranchers tell 
Babbitt to leave 
Arizona Strip alone 

By LUKAS VELUSB 
Sun Staff Rqxuttr 

Interior Secretary Bniee came 

home and got slammed. 

Babbim a fonner Arizona govemoc who 
grew up in Plagaiaff, was in town Monday 
to tout hia propoul to create a new nation- 
ai monument north oi the Grand Canyon. 

Some in the crowd of about 500 people 
who squeezed into the Clioe Uhtaiy audi- 
torium used the occasion to call Babbitt a 
Uar and a disgrace* and they demanded his 
resignatioo. 

O^ers who live and woric on the Arizona 
Strip near where the QKmument is proposed 
made heartfelt pleas simply to be left alone. 

‘i’tease don’t make ui lose our heritage. 
Mr. Babbrit. so you can put a feather in 
your cap ” said Clay Bundy, a fifdi-geneia- 
tioo rancher on the strip. *nius land is us. 
We love it. We’ll take cate of it" 

Tbny Heaton said his famUy used to nin 
cattle mi wb^ is now part of the Grud 
Canyon National Park. At first, his funily 
was allowed to cominue grazing after the 
park was expanded, but later park officials 
pulled the plug. He fears the ^a«ne will hap* 
pra on the Shivwita Plateau if Babbitt gets 
his way. 

*i have a vested inlerest in ihi« proper* 
See BABBITT, Page 7 


BABBITT 

fnm hgc 1 

al," said Healon, hit voice cracking. 
"I live right in the heart of it. I 
raised ait kids Ifaeie. There's some- 
thing about the Arizona Strip that 
makes good kids. I'd Ijkc to keep it 
dial way.” 

Babbitt took the criticism in stoic 
fashion, reacting only when he was 
asked to do the ‘tiauxable thing" 
and step down: "I'm sorry, not a 
chance.” 

And despite the attacks. Babbitt 
iaid the meeting was productive. 

"I sdll believe we can find some 
common ground. I know it's noi 
easy.” he said. “I have a simple, 
stubborn view of this. We're going 
to keep talking. I think we're going 
to find someihing good out of it." 

The proposed monument, located 
north of the Grand Canyon’s west- 
ern end. is leniaiively called the 
Shivwits Plateau National Monu- 
ment after the roiling plateau that 
dominates the landscape. Most of 
die 550,000 acres in the proposal 
are managed by die U.S. Bureau of 
Land Management and the Lake 
Mead National Recreation Area. 
There are a few pockets of stale and 
private land. 

The Flagstaff-based Grand 
Canyon Trust wants to double the 
size of Babbitt's plan to better pro- 
tect die shrinking habitat of animals 
like bighorn sheep, desen tortoisz- 
and pronghorn antelope. 

"We support this wholeheaited- 
' ly.” said Geoff Barnard, the Thist's 
president "Wb would like to see it 
bigger." 

At nearly I millim acres, the 
Iriisi ptrrposal would push the 
boundaries north all the way to die 
Utah bonier and westward into 
Nevada. 


dOOTlAlufO 
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Babbitt't proposal would ban 
mioiag except wiiere theie are ex- 
isting claiiDB, and it would end log- 
ging. It would allow ranching, bunt- 
ing and oif-road vehicle use on ex- 
isting roads only. Hedging on 
whether a very limited, mostly din 
road system would be expanded, 
obliterated or left alone. Babbitt 
said toads would be managed in ac- 
coidance with a management plan 
that public input would help shape. 

Babbitt could put his monument 
proposal before Congress, but te 
fears he wouldn't malm much head- 
way with a body that hasn't looked 
favorably on similar preservation 
proposals in recent years. 

“I think we need to look at the 
Antiquities AcC Babbitt said, refer- 
ring to the act that enabled Presi- 
dent Bill Clinton to create the 
Orand Slaircase-Escalante National 
Monument in southern Uudi during 
the height of the 1996 presidential 
campaign without going through 
Congress. 

Babbitt said he has no inside line 
on whether Clinton would approve 
his proposal, but he is optimistic 
t^at he can get the monument ap- 
proved before his term ends in Jan- 
uary 2001. 

"I am interested in getting this 
dim in the next 18 months," he 
said. "I admit that 1 would like to 
gel it done on my watch. This is my 
hometown. This is my state." 

Babbitt, whose background In- 
cludes two geology degrees, also 
wants to protect the Shivwits 
Plateau because, during many visits 


there over his lifetime, he has dug 
in the dirt and appreciated the land 
in ways dial other geologists do. 

But others in the audience said 
they weren't interested in being 
used for Babbid's legacy. 

"1 think this is ill thou^i-out," 
^d Tony Williams, a Predonia res- 
ident who believes monument des- 
ignation will bring hordes of peo- 
ple. "I think the radanales drat you 
bave given seem empty. I think the 
only diing you can get out of this is 

your own legacy and I'm not inter- 
ested in ihaL" 

Williams offered the Grand Stair- 
case-Escatante as an example, a 
I .J-million-acre land mass where 
visitation has increased dramatical- 
ly since Clinton named it a monu- 
ment , 

Babbitt said BLM managers vw-t 


fanchers have made great strides to 
imptove the landscape in the last 
few decades, upgrading the quality 
of grasslands, restoring sireambeds 
and helping wiMUfc thrive. 

In uying that. Babbitt asked 
himself the ibetorical, “Why do it. 
thenr’ questton. 

“It's a landscape that is in good 
shape and getting better," Babbitt 
said. “So how come Brace Babbitt 
is parachuting in here and stitring 
this all up?* 

The answer, says the two-term 
•ecrntary. is dm the land must be 
protected for future generations. 
Monument status vrill protect the 
land (turn dO-acre ranch splits dial 
promote sprawl, as well as from 
tbimng and-from timber extraction. 

“I'm" dUnkbig' about SB years 
Bom now." Babbitt said. 
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T^tiinony for 

PARKS SUB COMMITTEE HEARING 
March 2J. 1999 
By 

Congressman John Shadegg, Arizona, District IV 
Testimony on behalf of Carol S. Andarson, Supervisor, District 1 
Mohave County Board of Supervisors 
Mohave County, Arizona 

Proposal on the Shivwhs Plateau National Monumem 


Mohave County is located in Arizona’s northwest comer. It is the nation’s fifth largest 
county, with 1 3,227 square miles, with only 12 % held in private ownership. The 
remaining land ownership belongs to the federal and state goventments and Native 
American Tribes. The proposed Shivwits Plateau National Monument lies entirely within 
Mohave County and Supervisory District # 1. This District is the largest in the 
continental United States, contains more that one-half of Mohave County’s land, the 
western part of the Grand Canyon and has less that 10 % private land. 

Mohave County must provide services to this area, using the limited tax base and 
whatever amount ot “Payment In Lieu of Taxes", (PILT), the County receives from the 
federal government. 1 he tbrmula for PILT, even if it was fully funded, docs not begin to 
cover the costs of providing the funds for search and rescue operations, road 
rnaintenaace. fire or medical response, and other services necessary for that area and its 
citizens. The PILT now is not folly funded, according to the formula, making that 
revenue source even less reliable. The County is therefore, dependent upon its limited 
tax base to pay for these essential services which it provi.des for the benefit of all the 
users of “public lands’’ as wll as the private lands, The jobs provided by the historic 
uses of the land, those family owned businesses and industries are essential to the 
County’s economic welfare. 

Mohave Coumy feels very strongly that the historic uses of these “public lands” that lie 
within the proposed national monument must be allowed to continue The landscape is in 
good and healthy condition, proving that the users, the ranchers in partnership with the 
BLM, are practicing good stewardship. They are taking care of the land by managing 
those resources for biodiversity for both the wildlife, the plant communities, the limited 
water resources and water shed, along with the domestic livestock. Secretary Biuce 
Babbitt stated many times at the recent meetings in Flagstaff Arizona, that this landscape 
was in good condition. This partnership, stewardship, ownership and those operations 
and practices must not be jeopardized in any way. 


Page 1 of 3 
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Mohave County must be included in all discussions and decisions involving this vita! pan 
of the County, affecting it families, economic base and resources. Mohave County is 
offering and >^ling to work with the U. S. Department of the Interior and our 
Congressional Delegation, as long as the proposal does not exceed 400,000 acres, as we 
have discussed with Secretary Bruce Babbitt. The historic uses of the land must be 
allowed to continue under the partnership with the BLM, the range management planning 
process, as agreed upon with the BLM and the permitee. 


Mohave County has gone on record in support of furthering educational opportunities for 
historical, cultural, and natural resource management purposes. The County also 
recognizes the need for expanding the economic base, to include limited tourism 
activities. For the record, since the announcement of the proposed monument by 
Secretary Babbitt, the County has been inundated with calls from all over the country, 
requesting information. To address this problem, the Mohave Economic Development 
Authority has put the information on a “Web page”. The adjacent Arizona communities 
of Colorado City and Fredonia have had increased calls for search and rescue assistance. 
This iitcrease in tourists will continue and will have a serious impact on our limited 
resources, unless we are allowed to plan with all our neighboring states, cities, federal 
and state agencies and the affected private property owners and their businesses. 

Mohave County feels that the large majority of this proposed monument should continue 
its existing uses, with a very small portion of it to be planned for tourism and the 
increasing impacts and needs of tourists. The existing roads must be guaranteed to 
cominue their current uses. The County must be given the authority to improve the area’s 
County roads that are or may be necessary for County needs. The existing waters and 
related improvemerrts must be guaranteed to continue with current and future uses, 
allowing the users to maintain and improve them as needed. 

Mohave County is also concerned about the impact to aircraft and the flight patterns that 
could be affected by such a proposal. The County must be guaranteed that those flight 
patterns and flight altitudes will not be changed or affected by this proposal. 


Mohave County is willing to work on this proposal, through the "legislative process” as 
long as it remains limited to the boundaries we have agreed upon and the 400,000 acres. 
1 he County does not support the “resolution by Executive Order." The County does not 
and will not agree to any expansion of these boundaries as proposed by several 
environmental groups. The County docs not support this proposed monument being 
designated as a part of the national park system, such the North Rim of the Grand 
Canyon. 


Page 2 of 3 
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This testimony I am ofFering reflects the discussions that have been had by various 
Mohave County groups and individuals. I have put it together to reflect the County’s 
position and concerns. It is not a formal statement made by the Mohave County Board of 
Supervisors but does reinforce the resolution adopted by that body. (Copy attached for 
your reference and inclusion in this testimony). 

In summary, please keep the historical uses and businesses, protect the cultural and 
historical heritage this land enjoys. We all appreciate the magnificence and beauty of this 
part of the Grand Canyon and proposed monument area. We must work together to 
protect it, but not isolate it. Please work with Mohave County to develop a plan that will 
be multiple use and beneficial to all concerned. 

Please review the attached proposal by Mohave County Economic Development, for 
more details. This plan is being presented to the Mohave County Board of Supervisors at 
its meeting, March 22, 1999 

Thank you for allowing me, as Supervisor for Mohave County, District 1, to present this 
testimony to you. I regret that I am not able to be here today to answer your questions. I 
am willing to do so. Please do not hesitate to contact me. 


Attachments. Mohave County Board of Supervisors Resolution, 99-34 

Mohave County Economic Development Authority (MCEDA) Proposal, 
dated March 22. 1999 


Page 3 of 3 
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BOARD OF SUPERVISORS 
COUNTY OF MOHAVE 

Resolution No. 99-34 

A Resolution Setting Forth a Resolution for Consideration by the 
Public Lands Steering Committee of the National Associations of 

Counties 

WHEREAS, on November 27,1998, the Arizona Rqjublic announced that the 
creation of a National Monument at the Shivwits Plateau is under consideration by Secretary 
of the Interior Bruce Babbitt , and 

WHEREAS, 100% of the proposed National Monument at the Shivwits Plateau is 
located within the boundaries of Mohave County, Arizona, and 

WHEREAS, it is in Mohave County’s best interest to ensure that the designation 
and management of any national monument benefits the citizens of Mohave County, and 

WHEREAS, to ensure those benefits, it is vital that Mohave County have a 
significant role in the decision to designate the national monument and in the development 
of the management plan for the monument area, and 

WHEREAS, support from the Public Lands Steering Committee of the National 
Association of Counties is important to Mohave County in its endeavor to work with the 
United States Department of the Interior. 

NOW THEREFORE BE IT RESOLVED, that the Mohave County Board of 
Supervisors hereby approves the submittal of the attached resolution to the Public Lands 
Steering Committee of the National Associations of Counties and urges adoption of the 
resolution by the Committee. 

PASSED, APPROVED AND ADOPTED this S* day of January, 1999. 





Board of Supervisor: item 37 3-22-99 
ii^CEDA Propqsai For Arizona Strip Resource Oevelopmertt Program 


Changes in Federai Land and Foresiry policy, which the government has 
taken, have eliminated the forest industiy. Federal policy changes have 
threatened the mining industry. Due to these and other federal management 
policies the region is being forced to move from a resource and agricultural 
based to a tourism economy for the region. Our proposal for the Shivwits is a 
critical a>mponent to the conversion to a tourism destination, especially in the 
vrinter months when there is virtually none. Visitors to the region could visit 
Zion National Park, Grand Staircase-Escalante National Monument, Coral 
Pink Sand Dunes State Park and the Shivwits National Monument 
(Toroweap). This is not to say that efforts will not continue for industrial 
development in the area; but the reality is there is no railroad and no 
interstate highway needed for general industrial development. 


We recommend that a task force be proposed by the Board of Supervisors to 
be known as “Anzona Strip Regional Developments Task Force " having 
representation from Mohave, Coconino, Arizona-Washington, Kane and 
Garfield County's, Utah and Clark County Nevada, as well as each of the 
communities involved within those Counts. 

MCEDA Is willing to do the legwork required to bring about such a task force 
and to participate in its efforts for regional development once formed. 

It has been brought to our attention that Secretary Babbitt may have chosen 
even a more aggressive program for Shivwits area. It is our understanding 
that he has instructed staff to look at expanding if to 1 million-acres. This was 
in response to the several ecology groups that appeared at the Town Hall 
meeting in Flagstaff. (It should be noticed that no record was made of either 
meeting held). It is therefore up to him (Bruce Babbitt) to decide how or what 
the majority opinion was. BLM has informally advised us that Secretary 
Babbitt has directed them study the proposal of the Grand Canyon Trust and 
other ecological organizations requested at the Flagstaff meeting. 

BLM has requested a letter from Mohave County setting forth our specific 
requests. We have also received a request through Carol Anderson for a 
letter to go through Congressman Shadegg to the National Parks Sub- 
committee next Tuesday, March 23, 1999. 
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THE POSITION OK THE MOHAVE COUNTY ECONOMIC DEVELOPMENT 
AUTHORITY, INC. REGARDING THE PROPOSED SHIVWITS NATIONAL 

MONUMENT 


The Mohave County Economic Development Authority (MCEDA) offers the following 
position concerning the establishment of a proposed 400,000 acre national monument on 
the Arizona Strip and north of the Grand Canyon known as the Shivwits National 
Monument, 

STATEMENT OF OUR POSITION: The Mohave County Economic Developmsm 
Authority supports the concept of the Shivwits National Monument jf its 
establishment will provide the people of the United States with improved access as & 
gateway to the Grand Canyon National Parit at Toroweap, a largely hidden national 
treasure. The moauraent must be administered by the Bureau of Land Management 
and limited to 400,000 acres. The monument must provide support to the 
development of a year round visitors and educational center to acconunodate guests 
ind afford long term economic stability to neighboring commanities. An “open air” 
university to promote the study of the environment and culture of the region while 
iocreasiog public awareness of these sensitive areas is of critkai taportanee to the 
overall mission of the pSan. 

We all agree that the public lands which are the subject of Secretary Babbitt's proposal 
contain national treasures which must be preserved for future generations to experience. 

• We are supportive of the proposal as we now understand it; if the monument is 
limited to 400,000 acres. 

® To be acceptable any proposal must provide enhanced economic opportunities for the 
people of the Arizona “strip”, southern Nevada, and southern Utah. 

® Our proposal addresses the needs of the people of the United States of America as far 
as improved access to the Grand Canyon one of their greatest trea” "^es 
e The national interest is served by furthering educational study anu public awareness 
of the environment in general and the high desert and Grand Canyon ecosystems in 
particular. 

• Our proposal will also guarantee that the Grand Canyon and surrounding areas are 
preserved. 

« Our proposal goes beyond that of Secretary Babbitt’s in that the culture, customs, and 
economic viability of our citizens who reside in the Arizona “strip”, southern Nevada, 
and southern Utah will also be preserved 

• Our proposal guarantees the American people, both current and future generations, 
from infant to elderly and without regard to physical disability access to one of the 
most spectacular areas of this national treasure 
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As a part of the discussion related to the establishment of the proposed Shivwits National 
Monument, the Mohave County Economic Development Authority has identified several 
issues of concern to us To be acceptable to us and the citizens of the multi-state region 
the following issues must be addressed to our satisfaction. 

ISSUE: Development of a visitor center at Tuweep with year round all weather access to 
the rim of the Grand Canyon at Toroweap. 

GOALS: To provide the public with all weather year round access to one of the most 
unique visual experiences in the Grand Canyon National Park while preserving 
the pristine nature of the area. 

To preserve the pristine nature of the Arizona strip by limiting vehicular access to 
existing roads and sites. To use mass transit to move visitors about the area. 

To provide the public with a facility on the North rim that is open to the public 
year round. 

To provide an economic engine for the communities of Northern Arizona and 
Southern Utah, 

Links the Grand Canyon National Park with Zion and Bryce Canyon National 
Parks for visitors to the region. 

To improve access from Las Vegas, NV and Salt Lake, UT. 

ACTIONS; 

Establish a year round visitor center at Tuweep to support visits to the rim of the 
Canyon at Toroweap. Improve approximately 50 miles of existing roads from 
Colorado City, AZ, Hildale, UT to a site to be determined at or near Tuweep 
Ranger Station. 

Improve existing road from Tuweep to Toroweap overlook on the rim of the 
Grand Canyon approximately 6.5 miles to accommodate a transit system of 
Shuttle buses or trams required to transport visitors to and from the visitors 
Center to the rim. 

ISSUE; Establishment of an interactive cultural and environmental educational center 
To accommodate students from around the world. 

GOALS: To develop a world class cultural and environmental education program 
operated by Northern Arizona University in cooperation with the western 
United States 

To utilize the “natural laboratory” for the study of plants and animals of this 
diverse region. 

To facilitate the study the culture and history of the high desert and the Grand 
Canyon area. 
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ACTIONS: 

Establish a Cultural and Educational Center as a part of the Visitors Center at or 
near Tuweep, 

Provide access to wilderness areas and Grand Canyon Park for interaaive study. 
Promote and advance environmental education 
Promote and advance the study of the Grand Canyon. 

Increase the public’s knowledge of the Grand Canyon and the Arizona Strip and 
it’s many treasures. 

ISSUE: 

Compensation to the State of Arizona for the taking of 1 6 sections and 7 parcels 
of state land, 

GOALS: 

Compensation to the citizens of the State of Arizona for the loss of state land. 
Compensate Mohave County for increased local governmental services this 
monument will create. 

ACTION: 

Establish a perpetual heritage, tourism, and economic development block grant 
fund to be administered by Mohave County for the benefit of the people northern 
Mohave County. 

ISSUE: 

The Shivwits National Monument and it’s relationship with adjacent private land 
and nearby communities 

GOALS: 

Preserve the right of existing private landowners and their private property rights. 
Preserve existing mineral and water. 

ACTIONS; 

rhe proposed Shivwits National Monument itself shall not be considered a pari of 
the Grand Canyon or wilderness area. 

Private landowners shall be guaranteed the continued end uncontrolled use of their 
land. 

Any fencing necessitated by the establishment of this monument shall be at the 
expense of the federal government. 

Private landowners shall be guaranteed ingress and egress to and from their 
propeny. 

Existing mineral and water rights shall be preserved. 

Development of existing mining clans shall not be precluded. 

All existing roads with in the monument shall be maintained by the federal 
Government 
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ISSUE: 

Aircraft over flights 
GOALS: 

Maintain airspace for private and commercial use 

Ensure unrestricted and uninterrupted flight between northern and southern 
Mohave County 

Maintain access by air to the Tuweap area. 

ACTIONS: 

There shall be no limitation on aerial flights over the monument area. 

No limit or restriction shall be place on aircraft takeoff or landing within the 
monument area that does not disturb the land. 

Expand and maintain existing air strip at Tuweap for public use. 

Assist with any expansion needed to handle increased traffic at the Colorado 
City Airport due to new visitors to the region created by the establishment of 
The national monument, visitor center, and educational center at Tuweap. 

ISSUE: 

Local voice into operation of the monument. 

GOAL; 

Provide a mechanism to solicit citizen and local government input into the 
operation of the monument. 

ACTIONS: 

A management board shall be established as a mechanism to solicit local 
government and citizen input into operation of the monument. 

The management board shall include but limited to representatives from 
Economic Development, Mohave County, AZ; Washington County, UT; 
Kane County, UT; Clark County, NV; Colorado City, AZ, Fredonia; Hildale, 
UT, Kanab, UT, Beaver Dami-Litflefield; Wuiapa Tribe, Paiute Indians; the 
Administrator of the Grand Canyon National Park, and the District Manager 
of the BLM Strip District 
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StMMARY: 

The protection of plant life, animal fife and cultural and historical resources of 
this ecologically sensitive area bordering the Grand canyon National Park is of 
great concern to us. 

Equal consideration must be given the interests of the local stakeholders who 
must be allowed to continue their culture and customs Because of the 
overwhelming volumes of federally controlled land in the region concern must 
be given to afford residents of an economic mean.s of survival. 

Our proposal mitigates, to some extent, impacts of vast amounts of public lands 
on the economy of the region To reach these goals the Park Service and BLM 
should establish a visitors center at or near Tuweap which include educational 
facilities as a support facility to accommodate the interactive study of the region 
This should be accomplished in cooperation with a major university such as 
Northern Arizona University The existing road from Colorado City - Hildale to 
Tuweap must he improved to a hard surfaced all weather road cap^le 
of handling visitors. Road improvement from Tuweap to the rim at Torweap 
must be capable of accommodating a mass transit system of buses or trams year 
round to lessen congestion at the rim. Roads and visitors center complex should 
be designed to be as compatible with the environment as possible. Existing 
roadways should be used to minimize impact on the area. Only the road from 
Colorado City to Tuweap-Toroweap should be improved. 

Records indicate that we could expect that millions of visitors would come to 
seek the Grand Canyon experience from Toroweap. It is essential that the pristine 
nature of the area be preserved. These visitors must be accommodated with 
minimal impact to the natural environment. Visitors to Toroweap will mitigate 
the growing problem of over crowded conditions at the south rim, which has long 
needed such a solution. 

While we feel the proposed Shivwits National Monument could be beneficial to 
the citizens of the United States both present and future, if they have the 
opportunity to experience this national treasure If the motives of Secretary 
Babbitt are to put this area in a vault away from the public to enjoy, we are 
opposed This region is far too valuable to “lock up” and deny citizens their 
right to have convenient access and enjoyment of it 
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GAIL GRIFFIN 
1700 WEST WASHINGTON 
PHOENW. ARIZONA BKX3T.2848 
CAPtT<H PH<»iE- 1602) 542-S761 
TOLL FREE: 1-60C-352-6404 



COMMITTEES: 

NATURAL RESOURCES. CHAIRMAN 
FEOFHAl MANDATES i STATES' Rl&lTS 
WCE CHAIRMAN 
APPROPRIATIONS 


DISTRICT 8 

^Arizona ^oubc of PcprcBentathtps 

53^|ocitix. ^rtsona 851107 


March 22, 1999 


The Honorable John Shadegg 
430 Cannon House Office Building 
Washington, D.C. 20515-3034 

Dear Congressman Shadegg: 

The Tenth Amendment of the Constitution of the Constitution of the United States provides that “the powers not 
delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people.” 

The federal government, by designating lands as national monuments, national parks, reserves or other designations 
or uses or by entering into international treaties restricting the use of lands in this and other slates, is exceeding its 
authority under the Constitution. 

The Supreme Court of the United Slates has limited the aulhOTity of the federal government to preempt states' riglits 
for the use of their land under the Constitution and federal laws of the United States. 

The administration of the current President of the Untied States and the Secretary of the Interior have expressed their 
intention to appropriate the use of the "Arizona Strip” as a monument, and other areas in this state as additional 
National Parks or other designations. 

These onerous proposals would strip states and individuals of their constitutionally granted authority and would result 
in the wielding of more authority over citizens of the United Slates by the federal government. These actions and 
similar recent takings of land in Utah adversely affect the rights of states and the people as delegated by the Untied 
States Constitution. 

We request the Congress of the United States and the Secretary of the Interior delay consideration of any further 
designations or actions depriving slates of the right for the use of lands within their boundaries until their impact on 
the states and people can be determined by economic analysis by each state, county and city. 

Wc request that if any such action is determined to adversely impact a city, county or state, the subject area should 
be excluded from further consideration by the Congress or the Secretary without express written approval and consent 
of the counties, and cities, and without state legislative authorization. 


State Representative 


Sincerely, 


Gail Griffin 
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ARIZONA CATTLEMEN’S ASSOCIATION 
March 21, 1999 


The Honorable John Shadegg 
430 C^mnon Office Buildiag 
WashfagtOB, DC 20515 


KS: D«igaa8loa of a Nffional Mounment on Ae Aiizom Strip 


Dear Congresscan Sbadegg; 

The Arizona Cattleaca’s Asiociationrespccffiilly requests that yon oppose the 
designation of 550,000 acres of the Shivwlts Plateau on fte Arizona Strip in Northwestern 
Arizona as a Karional Monument until field hearings, legaidisg the propesed designation, are 
held is the local communidessunounding die proposed site. We are lequestmg these heariaf^ 
be held in the Arizona eommunities of Kingman, Williams, Page, Fredonia and in St.Geo^ 
IWh. 


Until such time u these field hearings are conducted and local landownCT, ranch 
iamilies, businessea, elected offidals, ^rertsmen and olhecinteresled paitiea have the r^ortunity 
to review and respond to the proposal, it is ptemalore to accept iti designation. After fire fid] 
scope of the proposal is reviewed and these bearings are held it would be prudent to reconsider 
your posirion. We believe it is tnqiartant for fire Secretary of Interier to ckariy outline to 
Arizona’s dtizens, in the oommunities sunoundmg the proposed site, the fid) scope of his 
proposal to designate dm area a National Monument 

Until a few years ago, you did not hear anything negative about protected areas — fire 
packs, forests, wildUfo refuges, wilderness areas and momnnenta first art scattmed actons 
Arizona's landscape. But tunes have changed, and the monumant that was once seen as a 
Mendly dcatmafion spot is now just as Hkely fo be 'riewed by ranch families and rural Arsericoa 
as arhmat to hearth and home. 

Uda thange in attitude is largely attributable to fire impact of ludical 
environmentalism on protected area policies. Through litigation, intematioBa] 
trade agreoneuta and Icgialation, radical environmentalists have dramatically 
increased die number ef protected Bets tn America, the acreage preteeud, 
lestrietioas on manageinent, and reatriclioiis on private pnpesty located 
aqmhecenearthoae areas. It is finuuih this process fii^ have converted 
what was once a relatively benign system of protected areas into a large 
network of Increaiinidy linked sites that can threaten property ownetsh^ 
restrict property use. dqiade property resources and lewea property values. 


reel Sum 

SrSeeS 

piiHciii,szss»e 

soi,nsT>usa 

AdBouiA* of 

ctttkfrawaniaid 
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PiopoMd National Mcnumoot 
March 21, 1999 
Page Two 

According to research coodnetad by JW Oeodson Associates, hie., the Moral 
goveinmeat already owu approximately 29% of all land in America. Inoedibly, over half of 
this nearly 1 5 .3 % of the ooufltty, or ffloxe than one in eveiy seven acres — it designated as a 
fbdeia] park or protected area. Nadonwlde there ate over 3,000 £sd«al protected areas 
designated in jnst aeven m^or catagories: 

• National Parks (376 ^tes) 80 miUton acRS. 

• National 'Wildliie Re&gcs (509 dtes) 93 miHion acree. 

« National Forests and Qrasslands (175 sites) 191 million acree. 

• Wildcmess Areas (497 sites) 90 million acres. 

• National Natural Landmarks (587 sites) 90 million acrea. 

• National Wild and Scene Rivers (159 cites) 100,000 linear miles. 

• National Trails (820f) 29,000 miles. 

These nearly 600 million acree of protocted areas are significant esmu^, to such an extent 
that no new lands should be considered witiiout exteosive >>c*rTng t jn the local areas aficcted, to 
warrant a mote revealing approach to any new designations. Iss^ such as: narionaj defense, 
national secuhfyi access to ^tical natural resources and ecxmomic analyses of tire impact on 
local communities and landowners should rec<tive a thorough leview. We understand a thorough 
review oftius proposal ma/not fit the Secretary of Interior’s sdredule, however, anytiiingless 
would be insufficient 

Hierefore, in cotounction with an extensive process of field hearings we request tiut your 
office woris witii tiie rest of Arizonans Congrt^onal Delegation to leqoire tire Secretary of 
Interior to consider and insert the following concepts: 1} Administer and manage the e a iti r e 
proposed monument area by the Bureau of Land Management (BLM); 2) Let the State of 
Arizona continue to manage tile State Lands witiun the propos^boimdoy; 3) No fidure 
enlargement of the monument boundaty} 4) Continue grazing the BLM Lake Meftd Natural 

Resource Area (NRA) lands wititin the proposed monumeiBt at ouircnt levds- with tiie 
opportunity for Increases if condJtious improve; 5) Grazing fees shall be the same within the 
proposed znonumeot as thi^ are on other BLM la^; 6) Allow for the sale, transfer, gifting of 
permits water riglus, assets or hz^novemeats to whomever, by petmittecs or piivate land owners; 
7) Protect existing watte rights; 8) CooTCQSite pwinittees foitiy for any condemnation of private 
land or private watte zi^its by the govenmeat; 9) Qmtimie any curr e nt access to j^vate or 
public lands across public 
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land for fl!« matotSHBCs imd EMoajiement of inipiovoBMats for corrals, Imi treaJmaiffi, water 
aoiirces, roads, teccs, etc.; 10) Costinho} al^ty fer landowners to limit access to private 
preptasy such as fates and roads leading to private land; 1 1) Crartmae to allow &t ireaSmeots for 
the improvement and mainteoffice of permits, forage conditions, springs, toads and water 
asuto^; 12) Provide fiir needed in^verasils such as cattle guards to ad&ess &e issue of 
cattle/visitor interface; 13) Protect, provide for and respect historic customs, oidture and fire 
heritage of local people to the area; 14) Foster respect fcr people, property and iaildfags to the 
area for those who will visit — educate visitors that tire public lends are multiple use lands— they 
belong to all — old and new; 15) Continue hunting and firearm carrying sights, aecotdtog to state 
law; and 16) Restore the jisihts that were taken when Tttweep was included into the Grand 
Canyon National Park. 

Once B^in, we respectfully request you oppose the designation until official field 
hearings are htdd and all of tirese issues can be debated in an open public tonuat 


Sincerely, 


Jed Plate 
Vice President 


JF/bto 
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Pigelof? 


The Problem with Parks... 

tl!« Impsct of Protwstod Anas on Private Propeity 
by 

JefF Gbodson 

JW Goodson Assodates, Inc. 


UntU a few years ago, ysu had a better chatKe of getting hit by a melaorite Oian you tfid of 
hearing anything negative about protected areas- me parks, forests, wlWiife reftiges, 
wilderness areas and public trails that are scattered across the American landscape. Times 
have dtanged, though, and the park that was once seen as a friendly vacation s^ is now 
Just as likely va be viewed by ranchers and rural Amencans as a threat to hearth and home. 

This change In attitude is largely attributable to the Impact of envinonmentalwn «i 
protected area policies. Through litigation and legislation, environmentalists have 
dram^'ealiy increased ihe number of parks in America, the acreage protected, restrictions 
on park management, and restrictions on private property located anywhere near those 
areas, in the process, they have converted what was once a small and relatively benign 
system of protected areas Into a large network of increasingly linked sites that can threaten 
property ownership, restrict property use, degrade property resources, mcrease property 
management and development costs, and tower property value. 


KINDS OF PROTECTED iWEAS 

There are about two dozen major federal, state, global and non- governmental protected 
area programs In America. Each has its own legislative, regulatory and policy framework, 
and eadi represents a unique challenge to mral landowners. 

Slobal Protected Areas. Three major global protected area prograns af^ private 
property. One focuses on wetlands (Ramsar Wetlands), one on special ecological areas 
(World Biosphere Reserves), and one on both natutd end cultural sites (WoiM Heritage 
Areas), oyer 80 global protected areas, covering some 50 million acres, are des^ted 
under these three categories in the United States. Texas sites Include Big Bend Na&jnal 
Park and the Big Thickrt-both of which are World Biosphere Reserves-and Caddo Lake, 
a Ramsar wetlsmd. 

Federal Protected Areas, The federal government owns tdMut 29% of all land in America. 
Incredibly, over half of ihls-some 15.5% of the coimtiy, or more 9m one In every seven 
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a»8S-is deslgnalsd as a federai park or protected area, Nattonvrida, thew are ovsr 9,Q!K3 
federal proteetad areas designated in just seven msyor categories; 


National Paife (376 sites) 80 milBon acres 
Nattona! Wildlife Refuges (SOS) 82 mllon acres 
National Forests *nd Grasslands (175) 181 million acres 
WIdamsss Areas (437) 90 million acras 
Nafionsl Natural Landmarks (587) 90 niilKon acres 
National WiW and Scenic Rivers (1 59) 100,000 linear miles 
National Trails (820+) 29,000 miles 

The national parks are managsd by the National Park Service (NPS), ferasts and 
grasslands by the US Forest Service (USFS), and wildlife refuges by die US Fish and 
Wildlife Service (USFWS), Wilderness areas, landmarks, wild and scenic rivers and 
naBonal trails for the most part occur within-and are managed as part of-these national 
protected arees. but they also may oosur on private property. 

State Protected Areas. In Texas, ^ere are also over 2(30 state-protected sites eeverir® 
over 1,3 million acres. These are managed as parks, natural areas, forests, wINSIfe 
management areas, coastal preserves, wildlife research and demonsdailon areas, 
nongame areas, historic areas land state natural landmarks, A significant additional amount 
of land Is protected by river authorities, counties and muntclpailes. 

Non-aovemmental Protected Areas. Texas also has a number of areas set aside by non- 
governmental organizations such as the environmental land trusls. There ara about 30 land 
trusts in Texas, but most of the area protected is controlled by The Nature Conservancy, 
the Trust for Public Land, or the Conservation Foundation. 


LANDOWNERS AT RISK 

Adjacent and Nearby Undowners. Protected areas affect rural landowners all awsss 
Amerioa. Adjacent and nearby landovmers are (ha most directly affected, because of simple 
proximi^. From tee spread of endangered species, to the loss of property value, to 
targeting prSvafa property for acquisitioa landowners ctosesi to a park bayrsdary aart 
expect the most sfgniflcan! Impacts from protected area management 

Watershed Landowners. Property owners located at great distances fiwn perks, however, 
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are .also at inaeasing risk of jmpact from protected area programs, tandovmers in the 
upper watershed of a p^ for example, can anticipate signMcantty greater scrutiny of land 
use or management practices that may affect downstream water quality-from concentrated 
animal feeding operations (or "CAFOs"), to just allowing iivestodt to drink from rivers or use 
streamalda vegetation. This scrutiny can be expected to intensi^ as federal environmentel 
agendas shift to a watershed-based approach to property control. 


Viewshed Landowrters. Just being located within sight of a park can also place a 
landowner at risk. Developmerrt anywhere within sight of a desigttaied wild" and scenic 
river, for example, can be refused a federal permit, delayed by advocacy group 
harassment, or prohibited through litigation simply because It offends aesthetic 
sensibilities. Other major environmental, scenic and historic pfsservation programs wito 
vlawshed implications include the National Scenic Byways, National Trails, National 
Heritage Areas and National Historic Landmarks programs. Because of toe areal ardent of 
toa impact- hundreds and sometimes thousands of square mites of private property- 
vtewshed programs are widely considered by iandovmars as among the most threatening of 
all snyironmenta! programs. 

Link^e and Same- County Landowners, Owners of property geographically situated 
between two or more protected areas can also be at risk of Impad, especially of being 
targeted for atxtulsitlon. The risk Is compounded if the property is located along a stream 
connecting the two parks, or along a rail line that can become a candidate far conversion to 
a public use trail through the Rails-to-Trails Program. Every landowner Who pays property 
taxes In the county of occurrence may also be affected, becsjse of toe impsKt of park 
establishment on property taxes. 


THE IMPACT OF PARKS ON PRIVATE PROPERTY 

Property Targeting for Acquisition. Some park programs, such as the VUild and Scenic 
Rivers Program, authorize condemnation of private property. More common, though, is 
simple targeting of private property for acquisition. On top of owning more than 25% of toe 
country, for example, the Big 4 land management agencies-4he National Park Service, Fish 
and VVildlife Service, Forest Service and Bureau of Land Management- have plans to 
acquire another ti million acres {17,000 square miles) of land in the future to establish 
new protected areas, expand existing areas and buy out Inholders. 

Landowners most at risk of being targeted for acquisition are inholders, those swho own 
land adjacent or In immediate proximity to a park, those who own land along "linkage lines" 
betwaan existing protected areas, and those who own property with perKTtlal surfece 
water, older "climax?' vegetation, rare biological habitats, unusual geological formations or 
scenic vtetas-in short, places toat environmentaBsts want to "save" by adding town to the 
government's collection of parks and preserves. All of these are landowners at high or very 
high risk of being targeted for acquisition. 

Endangered Species. National parks, wildlife retoges, forests and wilderness areas, as 
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well as land controlled by tba Bureau of Land Management, are all sutnect to polidas that 
require ftem to be manased for the protecfejn, raprodudion and/or spread of andangereci 
species. The National V^ldlifa Refuge system includes habitat to some 2-W federally tisted 
species, for example; 56 refuges were acquired specifloally to protect those species, and 
37 refuges indudo critical habitat designated under the Endangered Species Act 


Any land managemer* poliajr that fevors endangered spades is of special concern to 
private property owrters. This is because the spread of endangered species ftssm protected 
areas to private property can moan the coercive imposifion of federal land us6 conbols, In 
practice these controls can affect virtually all productive use of a property, from traditional 
farming, ranching and dmbar operations to suburban home construetton. Properly value 
can deotins by over 90% in such cases, and the number of willing buyers— even at steeply 
discounted prices- can evaporate. Even when total use of the property is not prohibited, 
property management and development costs Can skyrocket. Unless vegetation is carefully 
managed, property located adjacent to or near a park can be at signifioantiy greater risk of 
impact from endangered species than property located further from these sites, 

Pests and Disease. Some kinds of protected areas can Increase the fireat of pest 
outbreaks on adjacent and nearby property. TMs is especially true of wilderness areas, 
where "leave it alone" management policies and dense, overmature forests can combine to 
produce frequent and destructive pest eruptions, in a 1983 outbreak of southern pine 
beetle in eastTexes, for example, litigation by environmental advocacy groups and Forest 
Service wtidemsss polidas resulted In severe economic losses when the outbreak spread 
to nearby private lands. The spread of forest diseases from wilderness areas can also 
threaten adjacent lands, but they seldom cause problems as wtastrophic as those 
associated with Bie spread of insect pests. 

Wildlifs Damage. Wildlife damage Is also increasingly associated with protected areas. 
Attacks on humans from mountain lions, bears and even alligators appear to be increasing, 
but the biggest problem in most rural areas is predator damage. An estimated 30% of 
sheep tosses and 2.4% of cattle losses are now attributable to predators, but lethal controi 
methods have become sharply curtailed with the rise of environmentalism. 

Another concern of ranchers is the fear that brucellosis will spread from Infected bison to 
disease-free stock. Although this issue has so far focused on the bison in Yellowstone 
National Park, concern may spread south as environmentalists promote the reIntroducHon 
of bison in parts of Its historic range now occupied by cattle operations. 

Fire. Private land located in and adjacent to protected areas may also suffer from higher 
than average frequency and severity of fire, fin average of over 10,000 fires a year occur 
on land protected by the Forest Service, for example, and nearly half a million acres bum 
annually. While the number of wildfires declined from 1970-1990, the number of acres 
burned during that time nearly doubled, in one relatively moderate year (1990) at least 87 
homes ware destroyed, over 21 00 other houses were threatened, and thousands of acres 
of private land were burned by fires starting on land protected fay the Forest Ssnrics. 

Tens of thousands of fires also start on land owned by the Bureau of Land Management, 
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National Park Servlea, and Fish and Wildlife Service, in 1996, ftir example, over 70,000 
wildifires burned three million acres of land by mid-July. Nearly 400 homes and structures 
were destroyed only halfway through the fire season,' and the situation became so severe 
i at one point that the Secretary of Interior advised homeowners to remove all trees within 
ten feet of their houses. 

The threat of fire damage to private property may have boon exacerbated In the last 20 
years because of ecosystem management policies that emphasize a "let it bum" approach 
to wildfire control. Ironically, the popularity of these policies has risen at the same time that 
fire has become increasingly used by park managers to manipulate nature for the creation 
of "desirable" wildlife habitat ' 

Natural Resource Damage, Other kinds of natural resource damage on private property 
can result from protected area management policies. Twentieth century managemerit 
policies in Yellowstone National Park, for example, now appear to hatte caused severe 
overgrazing by elk. The resulting soli erosion is believed in turn to have caused significant 
water quality and hydrological impacts, including higher turbidity, intxeased deposition of 
silt changes in stream profiles and some shifting of streambe^. Similarly, protection of 
wild horses is believed to have led to significant overgrazing Of some western rangelands. 
Private property owners located downstream of protected areas are best advised to closely 
monitor park management policies to identily management actions— or, Just as likely, non- 
actions-potentrally affecting the natural resources of their own property. 

Advocacy Group Harassment and Litigation. Thera Is probably no greater focus for 
advocacy group harassment and litigation than park management policies. Indeed, 
protected areas constitute the entire justification for some environmental groups. National 
examples Include the Wilderness Society, National Parks and Conservation Association 
and National Wildlife Refuge Association, but there are hundreds of local groups that f^s 
entirely on influencing how specific parks are managed. Other organizations, like the Sierra 
Club Legal Defense Fund and the National Trust for Historic Preservation, pride 
themselves in suing over park management policies and even ballyhoo their lawsuits in 
fund-raising literature. 

Not surprisingly, advocacy group harassment and litigation can have a m^’or impact on 
property owner* located adjacent to. near, between, upstream of, or even Just within sight 
cf a park. All three of the global proteded area programs, for example- Biosphere 
Reserves, World Heritage Sites and Ramsar Wetlands- are used by environmental 
advocacy groups to control property use In the upper watersheds of the protected areas. In 
vast buffer zones around the protected areas, and virtually anywhere else that can be 
construed as necessary for site protection. 

Environmental Espionage. Landowners located adjacent to protected areas are at 
especially high risk ot what has come to be known as "environmental espionage"- the 
intentional and covert collection of environmental data on private property without the 
landowner’s knowledge or consent Few environmental Issues infuriate mral landowners 
more than this one. In some cases, the information is used to target private property for 
acquisition. Linder the National Natural Landmarks Program, for e.xample, some 363 Texas 
properties were studied for inclusion In the landmark system; most of them were private, 
and many were evaluated covertly. More commonly, covertly collected data is used by 
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advocacy groups and govammsnt aganclas to fight propaity managemsnt or devalopmanl 
in bufTarzon** around the protected areas. 

Tax Revenues. When productive land is convetted to a protected area, the llnandal 
^emflow cf proper^ taxes generated from eie use of that land dries up. And ^cai«e 
property taxes are usually a zero sum game, loss dl property taxes on same land means 
higher proper^ taxes for all other landowners in the cowfy, This loss cf ^ reverwe Is 
widely recognized, and both the state and federal government in some rases make annual 
payments to the host county to reimburse for the loss. The state of Texas pays for land 
converted to State wildlife management areas, for example, and the federal goyemment for 
land converted to national wildlife refuges. These paynients may or may not, hcfwever, be 
equivalent to foe revenue lost The loss from conversion of produothto land to other kinds of 
protected areas, moreover-indudlng to environmental easements and to property owned in 
fee simple by foe tax-free environmental land trusts-is not reimbursed. 

Property Value, Perks can be an asset to adjacent property owners in urban end suburban 
aifeas, increasing property value because of the privacy they provide and ttw asswance 
they afford against some kinds of property* devaluing developmenL In rural areas, 
canvarsely, parks can lower property value by increasing pro^rty managefflant and 
development costs, or by reducing the Ttighe^ and best use" of the property at appraisal. 
Mlstorlc parks are notorious for this, but any protected ana that leads to property use or 
management restricSons in buffer zones around the park can threaten property value. 

Restriction of Public Works Projects. A final Impact of protected areas Is foeir use as a 
reason to kill or modify public works projects- including many projects that benefit rural 
Americans. A key provision of the Wild and scenic Rivers System, for example, Is foal 
'Tederal agencies cannot assist by loan, grant, license, or otherwise In the constaiction of 
any water resources project (such as dams, water diversions and channelization) that 
would have a direct and adverse effect on river values." National Natural Landmarks are 
another example; Dinosaur Slate Park has been used to argue against a proposed 
reservoir on the Paluxey River in east Texas, and Santa Ana National Wildlife Refuge in 
south Texas has been used to argue in favor of changing how Falcon Dam 1$ operated. 


CONCLUSION 

everyone loves a park. From foe rancher tracking spoor on his annual elk hunt in foe 
Roddei, to foe family on a trip to Palo Duro Canyon, to foe solo canoiest on a ten-day run 
down foe lower canyons of foe Rio Grande.. .Everyone loves e park. With foe rise of 
environmentalism, though, this love for parks has been tempered by foe realization that 
protected areas can also have a significant adverse Impact on ranchers and rur^ 
landowners. They een threaten property ownership, restrict property use, degrade property 
resources, increase property managernent and ^valopment costs, and reduce property 
value. And for foose oral landowners located atgacem to, near, between, up^eam of, or 
Just wtfoin sight of a park, foe need to closely monitor profected area management policies 
Is an Increasingly important part of rural prop^ management. 
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The auffiwk a T^aslantkmter and president ofJWeaodsoa Associates, toe., a Texas 
pmpofty eonstiWng company. He can be reeched at Phone: (SOO) 998- 948 f; tox: (301) 
9484016; e-man: iMgoodson@ssai.com. 
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David H. Getches* 

Managing the Public Lands: The 
Authority of the Executive to 
Withdraw Lands 

INTRODUCTION 

Historically the executive branch of the federal government — primarily 
the President and the Secretary of the Interior — has protected public lands 
by withdrawing them from availability for private acquisition and use 
allowed under public land taws. Homesteading, mining and other uses 
ordinarily considered proper on the public domain were prevented in 
order to preserve resources or to dedicate them to a public purpose. 
Beginning soon after the nation’s founding, numerous military bases and 
Indian reservations were set aside by executive orders withdrawing lands 
from the public domain. Other lands were set aside for wide ranging 
purposes dictated by the national interest. Although it is not widely ap- 
preciated, the use of withdrawals has been a major force in conservation 
law and history, especially during those eras when statutory law was not 
nearly as broad and diverse as it is today. 

Withdrawal remains an important device in federal land use planning 
and management. Significant fragile wildlife habitat may need protection 
from mining pending consideration of legislation to designate it as a park 
or wildlife refuge. Lands rich in petroleum or oil shale may be removed 
from operation by statutes that would allow private uses and development 
because they can be developed most efficiently under a coordinated na- 
tional program. Wild areas may be protected from commercial uses so 
that they may remain in their pristine state. Today, public land managers 
may have several ways to accomplish their desired results. Yet one of 
the most effective means is withdrawal. 

Although Congress has plenary power over the public lands,' in the 
past most withdrawals were made by the executive on the assumption 
that no statutory delegation of authority was needed. Congress’s failure 
to repudiate the executive’s withdrawals led the courts to infer acquies- 


•Associate Professor of Law. University of Colorado School of Law. The author appreciates 
tl« thoughtful review of an eariier draft of this article by Charles F. Wilkinson and Lee Laitala. The 
research assistance of Julia Ormes Robinson was extremely helpful. The Rocky Mountain Mineral 
Law Ftniodalion kindly provided a gram to aid in the research. 

1. U.S. CONST., an. IV. §3, cl. 2 (the Property Clause) states: “The Congress shall have 
Pow« to dispose of and make all needful Rules and Regulations respecting the Teiritoty or other 
Property belonging to the United States." See generalh- Kleppe v. New .Mexico, 426 U.S. 529 
(1976). 
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cence. The inference may have been unjustified but became a well en- 
trenched justification. While Congress made some specific delegations of 
withdrawal authority over the years, the executive’s implied nonstatutory 
authority was construed to fill all the interstices around express delega- 
tions. 

In the 1976 Federal Land Policy Management Act (FLPMA)- all non- 
statutory authority and most eariier statutory authority were extinguished 
and replaced with new procedures for making withdrawals.’ The revo- 
lutionary impact of the 1976 Act touches only withdrawals made after 
its enactment.” Consequently, the effectiveness of earlier non-statutory 
withdrawals of millions of acres throughout the country is governed by 
legal principles as they existed before the Act. Recent exercises of au- 
thority under both the FLPMA and the vestigial statutory withdrawal 
authority have drawn fire from private development interests and state 
governments. Multimillion acre withdrawals in Alaska have provoked 
litigation,’ and the “lock-up” by federal officials of resource-rich lands 
elsewhere has spurred on the “Sagebrush Rebellion” — a movement seek- 
ing greater state control of federal lands. ‘ 

This article reviews and analyzes judicial interpretations of executive 
withdrawal authority in the past and makes suggestions for the construc- 
tion and application of statutorily based withdrawal authority. The legal 
basis for executive withdrawal authority was tenuous, at least at the time 
the early withdrawals were made. Nevertheless, the Supreme Court has 
upheld non-statutory executive authority in one major case. Based on the 
reasoning in that case most withdrawals should withstand judicial chal- 
lenge because of the passage of time and the Court’s pragmatic desire 
not to disturb an established allocation of power that has been accom- 
modated by both the executive branch and Congress. There is likely to 
be considerable deference to the executive’s own interpretations of its 
authority and to its decisions to exercise the statutory authority that now 
must be invoked to support new withdrawals. Reviewing courts might 
have curtailed executive withdrawals in an earlier era had they acted 
consistently with apparent federal policy and congressional intent. But 
today the same considerations in a milieu of resource conservation demand 


2. 43 U.S.C. §1 1701-1782 (1976). 

3. Id. 1 17]4. See !exl secticm IV B, infra. 

4. Id. § 1701 and I Although wjtfidrawal provisions of the FLPMA are prospective, 

the Act r^uires a study to be made of all existing withdrawals followed by a report to Congress. 
See also notes 211-12, infra. 

5. See notes i 18-23, 245-54 itfra and accompanying text. 

6. Tte Sagebrush Rebellion and related legal arguments are discussed in Touton, The Property 
Power, Federalism, and the Equal Footing Doctrine, 80 COLUM. L. REV, 81? (1980); Note, The 
Sagebrush Rebellion: Who Should Control the Public Lands?, 1980 UTAH L. REV. 505; Leshy, 
Unravelling the Sagebrush Rebellion: Law. Politics and Federal Lands, 14 U. CAL. DAVIS L. 
REV. 317 (1980). 
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great latitude for officials who act to protect lands by withdrawals. Chal- 
lenges to decisions to withdraw areas are likely to fail, except to the 
extent they demonstrate a departure from explicit statutory procedures. 

I. PUBLIC LAiND WITHDRAWALS BEFORE THE 1910 
PICKETT ACT 

A. Public Land Policy: A Shift from Disposal to Conservation 

From the close of the Revolutionary War until the mid-nineteenth 
century the United States amassed more than two billion acres under its 
sovereignty and ownership’ — a land area more than seven times the size 
of the original thirteen states.® The principal asset of the fledgling nation 
was the real property it obtained in bargains with foreign nations,’ the 
original states'® and Indian tribes. " No sooner was the vast public domain 


7. PUBLIC LAND LAW REVIEW COMM'N. ONE THIRD OF THE NATION’S LAND 327 
(1970) [hereinafter PLLRC REPORT], Acquisition of sovereignty and ownership was generally 
perfected in separate transactions, first a cession from a foreign nation or a state, followed by a 
treaty or agreement with an Indian tribe. In Johnson v. M’Iniosh. 21 U.S. (8 Wlreat.) 543 (1823) 
a settler who had received a patent from the United States prevailed over a settler who traced his 
title to a grant from the Indians. The result was based on tacit understandings among European 
discoverers of the New World that title would vest in the discovering nation, subject to limited 
Indian occupancy rights. Assertion of sovereignty by the Europeans deprived Indians of the ability 
to dispose of their lands to anyone but the sovereign. See note 1 1 infra. 

8. The territory of the 13 original states (including what is now the District of Columbia, then 
within Maryland and Virginia: Kentucky and West Virginia, then within Virginia: Maine, then within 
Massachusetts: and Vermont, then within New York) after they ceded their western land to the United 
States (see note 10 infra) amounted to some 266 million acres. Figures taken from PLLRC REPORT, 
supra note 7, Appendix F at 327. 

9. Major examples are; Louisianna Territory, 523 million acres west of the Mississippi River, 
purchased from France in 1803 for three cents an acre (8 Stai. 200. 206. 208, T.S. No. 86. 86-A, 
86-B); Florida, acquired by treaty with Spain in 1819 (8 Slat. 252. T.S. No, 327); the border with 
Canada from Minnesota west, fixed at the 49th parallel by treaties with Great Britain in 1818, adding 
the Red River Basin (8 Stat. 248. T.S. No. 1 12) and in 1846 adding the Oregon Territory — ISO 
million acres (9 Stat. 869. T.S. No. 120); California and the Southwest, acquired by the Treaty of 
Guadaloupe Hidalgo with Mexico in 1848 (9 Stat. 922, T.S. No. 207) and the Gadsden Purchase 
in 1853 (!0 Stat. 1031. T.S. No. 208): and Alaska, purchased from Russia m 1867 for S7.2 million 
(15 Stat. 539. T.S. No, 301). 

10. Seven of the original states ceded lands, generally those lying west of their present bound- 
aries. after the Constitution was ratified: New York. 1780: Virginia, 1783; Massachusetts, 1785; 
Connecticut, 1786; South Carolina, 1787: North Carolina. 1790; Georgia, 1802. See P. GATES, 
HISTORY OF PUBLIC LAND LAW DEVELOPMENT 51-55 (1968) [hereinafter GATES]. Texas 
sold 78.8 million acres to the United States in 1850. Id. at 82. 

1 1 . The European nations asserted rights to the territory they claimed in America exclusive of 
other European countries, but recognized Indian rights of occupancy. Thus, they acquired a right to 
govern the area, but not title to real estate. This interest passed intact to the United States on its 
acquisition of the area by treaty or purchase. The new nation generally chose to extinguish Indian 
land claims by treaty and purchase from Indian tribes rather than by bitter and difficult conquest. 
See Johnstm v. MTntosh, 21 U.S. (8 Wheat.) 503 (1823); Joint Tribal Council of Passamaquoddy 
Tribe V. Morton, 528 F.2d 370 (1st Cir. 1975); Mohegan Tribe v. Connecticut, 483 F.Supp. 597 (D. 
Conn. 1980); Cohen, Original Indian Tide. 32 MINN. L. REV. 28(1947). See generalh. F. COHEN. 
HANDBOOK OF FEDERAL INDIAN LAW. Ois. 2A and 3A (2d ed. 1982); D. GETCHES, D. 
ROSENFELT, AND C. WILKINSON. FEDERAL INDIAN LAW; CASES AND MATERIALS 143- 
152(1979). 
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acquired by the United States than the government began a purposeful 
effort to dispose of it.'- This was to produce income from land sales. 
More significantly, in private hands the land became a vehicle for de- 
velopment at the frontier and beyond. 

“Public land law’’'" historically referred to legislation providing for 
disposal of the public domain.'^ Homestead laws and government sales 
dispensed cheap land;'" mining laws opened the west’s mineral wealth, 
free to the first to claim it;'® gifts of free land to railroads secured the 
rapid development of commerce linking the industrial east with the ag- 
ricultural and resource rich west;'" and land grants to new states aided 
education and local economics."* 

12. Perhaps the primary motivation for disposal was the desperate need for revenues to discharge 
the public debt, much of which consisted of foreign obligations. Encouraging migration and pro- 
moting population were other goals. The Land Ordinance of 1785 was the first legislative attempt 
to provide for orderly disposal of the public lands, by sale after completion of surveys. See generally, 
GATES, supra note 10. 

13. Hie term “public land law” is generally understood to mean statutes and regulations gov- 
erning the retention, management, and disposition of the public lands. See Act of Sept. 19. 1964, 
Pub. L. No. 88-606. §3, 78 Stat. 982, 983. creating a Public Land Law Review Commission to 
study such laws. But see Udall v. Tallman. 380 U.S. 1 (1965) (The Court stated that the term 
“public -land laws” does not include the mining or mineral leasing laws. The particular withdrawal 
orders had been construed as not preventing oil and gas leases. The court did not consider the use 
of the term generally or even under the statute authorizing the orders. Thus, the dictum is an aberration 
from the usual constmction of the term. See also Mecham v. Udall. 369 F.2d 1 (10th Cir. 1966) 
(rejecting contention that executive order did not validly withdraw lands from mineral leasing). Cf. 
Mason v. United States. 260 U.S. 545 (1923) (executive order withdrawing lands "from settlement 
and entry, or other form of appropriation” removed the lands from the mining and mineral leasing 
laws). The term “withdrawal” as used in the Federal Land Policy and Management Act. 43 U.S.C. 
§§1701-1782 (1976), has been held to include removal from oil and gas leasing. Pacific Legal 
Foundation V, Watt. No. CV-8 1-1 41 •BLE(D.Mont.. Memorandum Decision. Dec. 16. 1981); Moun- 
tain States Legal Foundation v. Andrus. 499 F.Supp. 383 (D.Wyo. 1980). 

14. Hie focus on public land law as a body of private law involving rights of private individuals 
to federal land, minerals and other resources is demonstrated by the earlv treatises. E.g., M. COPP, 
PUBLIC LAND LAWS (1875); O. SPAULDING. ATREATISE ON THE PUBLIC LAND SYSTEM 
OF THE UNITED STATES (1884): J. ZABRISKIE, THE PUBLIC LAND LAWS OF THE UNITED 
STATES { 1 870). Although Congress’s power under the Property Clause is framed in terms of disposal, 
see note 1, supra, the projterty power has been much more broadly construed in recent years. See. 
e.g., Kleppe v. New Mexico. 426 U.S. 529 (1976). 

15. Act of May 18. 1796. ch. 29, 1 Stat. 464 (1796); .Act of April 24, 1820, ch. 51, 3 Stat. 
566 (1820); Act of August 4, 1854, ch. 244, 10 Stat. 574 (1854); Homestead Act of 1862, ch. 75, 
12 Stat. 392 (1862). (repealed 1976 few Pub. L. No. 94-579, 90 Sial. 2744); Desert Land Act of 
1877. ch. 107. 19 Stat. 377 (1877); Kinkaid Act of 1904, ch. 1801, 33 Stat 547 (1904); Enlarged 
Homestead Act of 1909. ch. 160. 35 Slat. 639 (1909); Stockraising Homestead Act of 1916, ch. 9, 
39 Stat. 862 11916). 

16. Mining Act of 1866, ch. 262. 14 Stat. 251 (1866): Placer Act of 1870. ch. 235, 16 Stat. 
217 (1870): Mining Law of 1872 (codified as amended at 30 U.S.C. §§ 22-24, 26-28. 29, 30, 33- 
43. 46-48, 50-52. 71-76 (1976)). 

17. See GATES, supra note 10. at 357. E.g., Act of September 20. 1850. ch. 61. 9 Stat. 466 
(1850). See also Act of Aug. 4, 1852, ch. 80. §2, 10 Slat. 28 (1852). Some ninety million acres 
were given to the railroads, roost of which were sold by them to private parties to raise capital. See 
G. COGGINS AND C. WILKINSON. FEDERAL PUBLIC L.AND AND RESOURCES LAW 88- 
89 (1981 1 [hereinafter COGGINS AND WILKINSON]. 

18. E.g.. Act of April 30, 1802. ch. 40, 2 Stat. 173-175 {1802}: Agricultural College Act. ch. 
130. 12 Slat. 503 (1862). See generally, GATES, supra note 10. chs. 12. 13. 
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A few early withdrawals of lands from availability under the disposal 
laws were made to preserve some sites for military or Indian reservations 
and for other public uses. The device of “withdrawing” specific parcels 
of land from entry eventually was to become an important means of 
accomplishing federal purposes or policies when disposal laws threatened 
to sweep with too broad a brush. 

As the west was settled and frontiers vanished, much land remained 
in federal ownership. By the end of the nineteenth century 67 per cent 
of the original public domain outside Alaska had been transferred to 
private ownership, but 473,836,402 acres were still owned by the United 
States. “ Much of it was poor land that could not be used economically 
for the purposes for which it was available.’’ Other land had been ex- 
ploited for its resources and once used was left behind.’’ Yet some good 
land survived. In a few instances land had been overlooked because of 
its inaccessibility or because the value of its resources was not apparent. 
Withdrawals and other legal impediments to availability for distribution 
also had saved valuable land. 

Fulfillment of many of the national goals that had inspired the disposal 
policy and a changing vision of the future role of public lands prompted 
a policy shift. The conservation movement was bom in a wake of reaction 
against the excesses — lawful and unlawful — of land barons and lesser 
exploiters of the public lands. “Conservation” has always had diverse 
adherents, some favoring policies that enable perpetual use of resources, 
others insisting on preservation of lands in a pristine state. In the late 
nineteenth century disciples of both philosophies agreed that action was 
needed to protect the public domain from total dissipation. Lands that 
once were considered only to be temporarily warehoused for later dis- 


19. For example, ch. 22, 3 Scat. 347 (1817) authorized withdrawals of limber land to supply 
the Navy; the Oregon Enabling Act, ch. 76. 9 Slat. 496. 500 (1850). preserved authority for the 
President to make necessary withdrawals for military installations and other needful public uses; ch. 
148. 4 Stai. 41 1 (1830) authorized the President to make resen/ations of western land for Indians. 
See also note 67. infra. Other early statutes authorized withdrawals of town sites, salt springs, 
mineral deposits, or lighthouses in specified places. See WHEATLEY. STUDY OF WITHDRAWALS 
AND RESERVATIONS OF PUBLIC DOMAIN LANDS 55 (rev. 1969) [hereinafter WHEATLEY 
REPORT]. The report, prepared for the Public Land Law Review Commission is the most compre- 
hensive source on withdrawals. 

20. The amount of land remaining the the public domain was reported as of June 30, 1904 by 
the Public Lands Commission in S.Doc.No. 189. 58th Cong.. 3d Sess. 13 (1905). 

21. For example, homesteads were limit«J in size to an area that was too small for profitable 
cultivation or grazing in the arid West. COGGINS AND WILKINSON, supra note 17 at 71 . 

22. For example, huge amounts of limber were harvested from the public lands, particularly in 
Minnesota, Wisconsin, and Michigan, by loggers who cut the trees and then moved on. successfully 
resisting regulation. See Huffman. A History of Forest Policy in the United States, 8 ENVT'L L. 
239 (1978) [hereinafter Huffman]. 

23. See S. D.ANA & S. FAIRFAX, FOREST AND RANGE POLICY 69-119 (1980). See 
generally, M. NICHOLSON. THE ENVIRONMENTAL REVOLLTION: A GUIDE FOR THE NEW 
MASTERS OF THE WORLD 1970: S. UDALL. THE QUIET CRISIS (1963); L. PEFFER. THE 
CLOSING OF THE PUBLIC DOMAIN (1951). 
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tribution to the private sector were now perceived as national resources 
to be protected. A trend developed toward more scientific management 
of forests with the goal of protecting timber supply and watersheds that 
were important both for flood prevention and for preserving a supply of 
water. Management, rather than disposal of resources, became the mission 
of agencies administering federal lands. 

In 1891 Congress passed the General Revision Act.’"* The contents of 
the Act reflect the mix of views about the appropriate use of the public 
lands which was prevalent on the cusp between the eras of disposal and 
retention of public lands. On one hand, the 1891 act dealt gently with 
persons whose depredations upon the public timber lands could have been 
prosecuted but, on the other hand, it gave the executive authority to 
reserve forest lands that it had sought for several years.-’ Six years later. 
Congress passed the Forest Service Organic Act authorizing the estab- 
lishment of an agency to manage forests. “ 

As concern for consers'ation grew within the government and among 
the genera! public there were occasional flurries of congressional interest 
in protecting areas that were distinguished for their aesthetic or recrea- 
tional value. In 1872 a two million acre parcel, which later became known 
as Yellowstone National Park, was established by Congress “as a public 
park or pleasuring ground for the benefit and enjoyment of the peo- 
ple. . . Before the end of the century several other national parks 
were established.^* 

The most remarkable development under the nation’s new land policy 
was passage of the Taylor Grazing Act which, as amended, allowed the 
Secretary of Interior to classify and limit entry upon public lands. This 
is generally considered the cardinal event in closing the public domain. 

A series of other congressional acts in the early 20th century further 


24. Ch. 561. 26 Slat 1095(1891). 

25. Id. §24. This section is often referred to as the Forest Reserve Act. 

26. Act of June 4, 1897. 30 Slat. 34 (codified as amended at 16 U.S.C. §§473-81 (1976)). 

27. 16 U.S.C. §21 (1976). Parcels which had earlier been withheld from disposal to private 
hands later became portions of national parks. Lands in what would become Hot Springs National 
Park in Arkansas were set aside for “future disposal" in 1832. Ch. 70, 4 Stat. 505 (1832). Parcels 
in California were granted to the State of California in 1864 to be held in trust by that state for 
public use, resort, and recreation. Ch. 184, 13 Stat. 325 (1864). In 1905 the California land was 
ceded back to the United States and became part of Yosemite National Park. J. Res. 27, 34 Stat. 
83! (1906). 

28. Mackinac Island, Michigan was set aside as a national park in 1875. Ch. 191. 18 Stat. 517 
(1875). It was disestablished in 1895. Ch. 189. 28 Stat. 946 (1895). In 1890 the mountain aaea 
sUTOunding Yosemite Valley in California was “set aside as reserved forest lands," ch. 926 , 26 
Slat. 478 (1890). and lands which became part of Sequoia National Park in California were set aside 
as a park. Ch. 1263, 26 Stat. 650 (1890). Some of these lands are now part of Kings Canyon 
National Park. Mount Rainier in Washington became a park in 1899. 16 U.S.C. §91 (1976). 

29. Act of June 18, 1934, ch. 865, §7. 48 Stat. 1269, amended. Act of June 26, 1936. ch. 
842, title I, §2, 49 Slat. 1976 (codified at 43 U.S.C. §3l5r). 
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evinced a developing policy of conservation. At times, the executive 
moved more swiftly and extensively than pleased many members of 
Congress. But generally the conservation policy which conceded broad 
managerial authority to the executive enjoyed majority support. Of these 
developments, the leading historian of public land law has written; 

For a country whose policy from the outset had been to pass the 
public lands into private ownership as speedily as possible, this series 
of acts to preserve areas of considerable size in public ownership 
was a remarkable change in attitude. Together with the adoption of 
the Forest Reservation Act, they mark a turning point in public land 
policy. “ 

B. Withdrawal as a Conservation Tool 

Congress and the executive responded to growing concerns for the 
protection of the remaining public domain by making massive “with- 
drawals” of public lands — preventing certain uses on them, and by es- 
tablishing “reservations” — dedicating lands to particular uses,^' The scope 
and purposes of withdrawals have differed, as have the methods and 
authority by which they were created.’^ Withdrawals and reservations 
usually are made by a congressional or an executive act that designates 
specific land and the uses from which it is withdrawn or the purposes for 
which it is reserved. Withdrawals may be made with or without a reser- 
vation.” Virtually all of the present public land — about one-third the land 
area in the United States — has been withdrawn from some uses.” As such 


30. GATES, supra note 10, at 567. 

31. Congress withdrew Yellowstone National Park in 1872. ch. 24. 17 Stai. 32 1872); President 
Roosevelt withdrew 150 million acres as forest reserves under the General Revision Act of 1891 
and 66 million acres of coal lands; President Taft withdrew three million acres of petroleum lands 
in 1909. See notes 23-29 supra and accompanying text. 

32. Withdrawal of public lands occurs in one of four ways. Congress may make withdrawals 
by statute (e.g.. create a national park). Or it may authorize withdrawals by the executive branch, 
either at the executive’s discretion, but for a specific purpose designated by Congress (e.g., the 
Antiquities Act. 16U.S.C. §§431-433 (1976)), or for a general public purpose, with both selection 
and purpose left to executive discretion (e.g.. the Pickett Act. ch. 421 §§ 1-3, 36 Slat. 847 (1910) 
(§§ 1 & 3 repealed 1976; § 2 codified as amended at 43 U.S.C. § 142 (1976)). Finally, the executive 
in the past has made withdrawals pursuant to authority delegated by congressional acquiescence. 
E.g., United States v. Midwest Oil Co. 236 U-S. 459 (1915). See WHEATLEY REPORT, supra 
note 19. at A4. 

33 . In a few situations Congress has withdrawn certain resources without specifying the particular 
lands on which they are located. E.g.. Mineral Leasing Act, 30 U.S.C. §§ 181-287 (1976 & Supp. 
II 1978) (withdrawing all oil, gas. coal and other fuel minerals from operation of the mining laws); 
43 U.S.C. §300 (repealed by Act of Oct. 21. 1976. Pub. L. No. 94-579, § 704(a), 90 Star. 2744. 
2792) (withdrawing lands which contain a spring or waterhoie); Exec. Order No. 5327, April 15, 
1930 (withdrawing oil shale deposits and lands containing them from disposal under Mineral Leasing 
Act); Exec. Order No. 5389, July 30, 1930 (withdrawing lands containing hot springs). 

34. WHEATLEY REPORT, supra note 19. at 1. Shortly after the enactment of the Taylor 
Grazing Act (43 U.S.C. §§315 et seq.; see note 29 and accompanying text), the President withdrew 
all unreserved public lands in all states from entry for purposes other than mining and mineral 
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there is no more “pure” public domain, open to unrestricted private 
appropriation under the panoply of public land laws, yet most public land 
remains open to the public for more limited purposes, subject to author- 
ization by the executive. 

Congress has authorized a number of executive withdrawals. The first 
major example was the Forest Reserve provision in the General Revision 
Act.^* It led to massive withdrawals of land as soon as it became law, 
and by 1909 the Act had been used to set aside more than 194 million 
acres. “ The efforts of some congressmen to repeal the President’s au- 
thority to withdraw forest lands were fruitless.^’ However, they were 
successful in revoking presidential authority to proclaim reserves in six 
states.^* President Theodore Roosevelt signed the law, but not before 
proclaiming 32 new reserves and extending existing forest reserves in the 
six states where new reserves would be prohibited.” 

In 1906 Congress enacted the Antiquities Act which permitted the 
President to proclaim national monuments where landmarks, structures, 
and “other objects of historic or scientific interest” are located.* Sub- 
sequently, the executive has been authorized by Congress to withdraw 
lands for other special purposes such as inclusion in proposed water power 
projects, fish and game sanctuaries in national forests,"'- inclusion in 
grazing districts pursuant to the Taylor Grazing Act,"'^ and national defense 
needs." 

There is no question that Congress has constitutional authority to make 
or to authorize withdrawals by legislative act."'^ But arguments that the 
executive has some inherent constitutional authority to make withdrawals 
of public lands are without merit.* Yet it is well-known that federal 


leasing. Exec. Order No. 6910, November 26, 1934; Exec. Order No. 6964, February’ 5, 1935. 
Lands may be separately withdrawn for more than one purpose. A prior withdrawal is not affected 
by a subsequent one for a different purpose. Haley v. Seaton, 281 F.2d 620 (D.C. Cir. 1960): William 
H. Ward, 51 INTERIOR DEC. 158 (1925); Utah v. Lichliter. 50 INTERIOR DEC. 231 (1924). 

35. Ch. 561, §24, 26 Stat. 1095 (1891). See text accompanying notes 24-25, supra. 

36. GATES, supra note 10, at 580. See also Huffman, supra note 22. 

37. Huffman, supra note 22, at 259. 

38. Ch. 2907, 34 Stat. 1271 (1907). 

39. GATES, supra note 10, at 582; Huffman, supra note 22. at 269. 

40. 16U.S.C. §§431-433 (1976). 

41. 16 U.S.C. §818 (1976) (Federal Power Act). 

42. 16 U.S.C. §694 (1976). 

43. 43 U.S.C. §315 (1976). 

44. 43 U.S.C. §§ 355-58 (1976). 

45. A coalition of western states led by Nevada and Utah have raised constitutional questions 
about federal authority to retain ownership and management of large amounts of land within their 
borders. Their objections are based largely on the 10th Amendment guarantee of state sovereignly 
and the alleged violation of the equal footing doctrine. See [1979] 10 ENVIR. REP. (BNA) 530. 
See also note 6, supra. 

46. The courts have recognized some inherent presidential authority in foreign affairs. This 
authority is not extensive enough to permit the President to exercise genera! powers delegated to 
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officials charged with managing public lands regularly make decisions to 
allow or deny private uses. To allow uses without some delegation of 
authority from Congress arguably usurps the authority of the legislative 
branch under the Property Clause. To deny private uses, on the other 
hand, preserves congressional prerogatives and flexibility. Conflicts have 
arisen, however, when private interests have sought to use public lands 
under some legislatively created program but were denied that use because 
an administrative official had withdrawn land from availability. Under 
these circumstances the action may be challenged as in excess of the 
official’s authority. In absence of a statute permitting a withdrawal or 
some other protective classification of the land, it is argued that a re- 
striction of congressionally authorized uses is invalid. In some instances 
courts have implied a delegation of authority from the failure of Congress 
to curtail executive actions; in others authority has been derived from the 
executive’s interpretation of a general withdrawal statute. 


Congress by the Constitution, such as disposing of public property. The power is not exclusive in 
Congress, however, as the President may dispose of property through his constitutional power to 
make treaties. Edwards v. Carter. 445 F.Supp. 1279 (D.D.C. 1978). 

While the executive enjoys only limited inherent power over foreign relations, it has still less 
inherent power in domestic affairs. The modem ca^s in this area leave virtually no room for a 
finding of inherent authority. See United States v. United Stales District Court, 407 U.S. 297 (1977) 
(rejecting inherent executive authority to engage in warrantless electronic surveillance in domestic 
security cases). C/. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952) (rejecting 
executive authority to seize steel mills to aven strikes during wartime as usurpation of Congress's 
asserted legislative authority in labor matters). See generallw L. TRIBE, AMERICAN CONSTI- 
TUTIONAL LAW 181-84 (1978). 

Given the sweeping grant to Congress of authority over public property. U.S. CONST., art. IV, 
§3, cl. 2; Kleppe v. New Mexico, 426 U.S. 529 (1976). inherent executive authority to withdraw 
public lands cannot be sustained. The issue is discussed in the WHEATLEY REPORT, supra note 
19, at 131-51 . The executive nevertheless has occasionally maintained that it has some “inherent” 
authority under the Constitution (article 2, sec. I) to make withdrawals. This has been done in 
recitations found in orders withdrawing lands, e.g.. Exec. Order No. 7373. May 20, 1936; in 
administrative decisions, e.g.. Denver R. Williams, 67 INTERIOR DEC. 315 (1960); P & G Mining 
Co., 67 INTERIOR DEC. 212 ( 1960); Noel Uuscher, 62 INTERIOR DEC. 210 ( 1955); in litigation, 
e.g.. Brief for Appellant, United States v. Midwest Oil Co., 236 U.S, 459 (1915); Defendant’s 
Memorandum in Opposition to Plaintiff’s Motion for Summary Judgment, at 2-3, Portland General 
Electric Co. V. Kleppe, 441 F.Supp. 859 (D. Wyo. 1977); and in congressional hearings, e.g.. 
Hearings Before a Subcomm. of the S. Comm, on Public Lands and Surveys on the Administration 
and Use of Public Lands, 79th Cong.. 1st Sess., part 14. 4360. 4366. 4368 (1945). 

In Midwest Oil the Supreme Court did not reach the government’s contention that the President 
had inherent withdrawal authority, but rested its decision upholding a withdrawal solely on a delegated 
power implied from the acquiescence of Congress. 236 U.S. at 468-69. Nevertheless the decision 
has been cited for the proposition that “the power of withdrawal is inherent in the President. ...” 
Shaw v. Work, 9 F.2d 1014. 1015 (D.C. Or. 1925). See also P & G Mining Co., 67 INTERIOR 
DEC. 212 (1960). Administrative decisions relying on Midwest Oil were cited as grounds for inherent 
withdrawal authority in Portland General Electric Co. v. Kleppe, 441 F.Supp. 859 (D. Wyo. 1977). 
This reliance is misplaced. These and other references to “inherent authority” confuse it with 
impliedly delegated authority. No judicial decision was found: (1) where there was neither an 
au^orizing statute nor a contention of impliedly delegated authority, and (2) in which the court or 
administrative agency relied entirely upon inherent executive authority. 
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Challenges to executive withdrawal authority have been frequent in 
the history of the public domain. The challengers include those who would 
develop or use the land for purposes fostered by the public land laws but 
who are precluded by the land’s withdrawal. Thus, a mining company 
or a state interested in economic development may oppose restricting 
productive use of land by a withdrawal. The few judicial decisions on 
the executive’s withdrawal authority fail to prescribe any limits on its 
exercise. The courts have been unmoved by private attacks on executive 
assertions of the public interest. The usual deference to the government 
in disputes asserting private interests in public lands'” has combined with 
growing notions of federal stewardship of the public domain to persuade 
courts not to confine executive authority to make withdrawals. 

Critics of withdrawal practices cite the importance to the country’s 
well-being of having ready access to the resources contained in the public 
domain, especially minerals. They argue that “locking up” about two- 
thirds the public lands from entry under the mining laws seriously hampers 
the country’s ability to cope with pressures for economic development 
and the demand for energy."'* Dependence on foreign nations for energy 
resources and minerals is exacerbated by limiting access to publicly owned 
domestic resources.”’ 

Congress has responded to concerns about the extent of withdrawals 
in the past. In a few instances , such as when President Theodore Roosevelt 
withdrew 150 million acres for forest reserves under delegated authority 
to reserve timber lands, Congress has returned withdrawn land to the 
public domain.*’ On other occasions Congress has acted to exert control 
over the withdrawal process by defining methods by which certain kinds 
of withdrawals could be made by the executive and the purposes for 
which they could be withdrawn.*' 


47. See note 274 ir^a. 

48. E.$„ Bennelhum & Lee, Js Our Account Overdrawn? ^ MINING CONGRESS J. 33 (Sept. 
1975). Tlie authors cite a U.S. Geological Survey report forecasting “that within the next 25 years 
the United States shall be 100 percent dependent on imports for 12 essential mineral commodities, 
more than 75 percent for 15 and more than 50 percent for 26 commodities.” Id. at 36. 48. That 
two-thiids of the total land area is closed is doubthil. No accurate figures are available; there are 
multiple, overlapping withdrawals that distort most calculations. Furthermore, many withdrawn 
public lands would ncK be useful for mining in any event. 

49. See Peck, "And Then There Were None” Evolving Federal Restraints on the AvailabUin- ctf 
Public Lands for Mineral Development, 25 RfXKY MT. MIN, L. INST. 3-1 , 3-12, 3-13 (1979). 

50. Ch. 2907, 34 Stat. 1269 (1970). The 150 million acres were withdraws by more than 350 
presidential proclamations l»twcen 1902 and 1909. See. e g.. Presidential Proclamations, 32 &at. 
1988-2036, 33 Stat. 2307-88, 34 Slat. 2991-3310. 35 Stat. 2120-250. 

51. E.g., General Revision Act, ch. 561, 26 Stat. 1095 (1891) (authorized executive reservation 
of lands wholly or in part covered by timber); Antiquities Act. 16 U.S. C. §431 (1976) (authorized 
withdrawal oS lands of historic and scientihc value; limited size to the smallest area compatible with 
m^agemeni fm the^ values); General Withdrawal Act (Pickett Act], ch. 42!, 36 Stat. 847 (1910), 
§§ 1 & 3 repealed (1976) (granted temporary withdrawal authority to executive but allowed contin- 



128 


April 1982] MANAGING THE PUBLIC LANDS 289 

The executive’s use of withdrawals not authorized by statute and its 
expansive reading of statutes delegating withdrawal authority have often 
been questioned in litigation. Presidential action setting aside the Tetons 
and Grand Canyon were attacked in the past.^- More recently, withdrawals 
in Alaska of 56 million acres under the Antiquities Act of 1906 and 105 
million acres under the Federal Land Policy and Management Act of 
1976” were challenged as inconsistent with the letter and the purpose of 
the acts.’’* 

The courts generally sustain an implied delegation of authority to with- 
draw lands based on congressional deference to longstanding adminis- 
trative practice, thus effectively rewarding the executive’s otherwise 
unjustified perseverance in the practice. Similarly, the executive branch 
is given wide discretion to interpret its own statutory authority for with- 
drawals. The common thread is an apparent recognition that the obligation 
to protect public resources demands that the land management agencies 
be relatively unfettered in carrying out their duty. It is not practical for 
Congress, charged by the Constitution with ultimate responsibility for 
management and disposal of extensive public lands, to do any more 
than to set broad policies. Consequently, Congress must entrust the ex- 
ecutive with responsibility for implementing those policies. In turn, re- 
viewing courts regularly defer to an administrative official’s plausible 
interpretation of how legislation should be implemented, including the 
official’s view of the scope of his delegated authority.’* If an official acts 
outside the authority granted, of course, the action may be set aside.” 

Modem policy, expressed in a host of federal laws, favors protection 
and preservation of publicly owned natural resources. Although some 
vestiges of the disposal policy of an earlier era remain law, today’s goals 


uation of hard-rock mineral entry on withdrawn lands): Taylor Grazing Act. 43 U.S.C. § 315 (1976) 
(authorized withdrawal of all public lands in 12 states pending classification and creation of districts 
of land chiefly valuable for grazing, which could be used by ranchers who paid a fee and obtained 
a license); Defense Withdrawal Act, 43 U.S.C. § 155 (1976) (required express act of Congress for 
defense withdrawals in excess of 5.000 acres): Federal Land Policy and Management Act, 43 U.S.C. 
§ 1701 (1976) (repealed all implied withdrawal authority and numerous existing withdrawal statutes 
and set up statutory withdrawal scheme: see text at notes 207-235 infra). 

52. See notes 128-132, 136-141 infra and accompanying text. 

53. See 8 E.L.R. CURRENT DEVELOPMENTS 10245 (Dec. 1978). 

54. Alaska v. Carter, 462 F.Supp, 1 155 (D. Alaska 1978). See notes 118-123 infra and accom- 
panying text. 

55. See note 1 supra. 

56. E.g., Udaii v. Tallman. 380 U.S. 1, 16-18 (1965), citing United States v. Midwest Oil, 
236 U.S. 459, 472-473 (1915) for the proposition “that unauthorized acts [of the executive] would 
not have been allowed [by Congress] to be so often repeated as to cry'stallize into a regular practice. ” 
Midwest Oil is discussed in part IC of the text. See also Bowles v. Seminole Rock & Sand Co., 
325 U.S. 410(1945). 

57. Administrative Procedure Act, 5 U.S.C. §706(2)(A),(B),(C). E.g., Wilderness Society v. 
Morton, 479 F.2d 842 (D.C. Cir.), cert, denied, 411 U.S. 917 (1973). 
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outweigh the interests expressed in early statutes which were designed 
to expedite private exploitation and ownership of the public lands. Thus, 
the once noble schemes for bestowing gifts of public assets on those 
willing to develop them have become aberrations today when a conflict 
arises over how to manage a resource. Policies promoting transfers of 
public lands are subordinated to overriding policies of conservation and 
intensive management. There have been recent suggestions that Con- 
gress’s ptolicy should be revised, even to the extent of selling off public 
lands to pay the national debt, but there have been no indications that 
Congress is inclined to accept these novel ideas. 


C. The Midwest Oil Case. 

Until 1910 Congress did not deal comprehensively with the authority 
of the President to make withdrawals. In that year the General Withdraw^ 
Act of 1910 (Pickett Act)^* was passed in response to President Taft’s 
request for clarification of his authority to make withdrawals.’’ He had 
withdrawn 3,621,062 acres of oil and gas lands in 1909“ to prevent an 
imminent loss of the government’s oil and gas resources. Officials had 
warned that continuing to allow the mining laws to operate unchecked 
would lead to a complete transfer of all oil lands in California from 
government control within “a few months.”^' Oil and gas were then 
becoming essential as fuel for the Navy. Furthermore, intense competition 
for oil claims, then under the mining laws, was causing unwise and 
wasteful exploration and development practices, and was sacrificing other 
possible uses of the public lands. 

The withdrawal made by Taft averted the threatened dissipation of 
public resources but brought a challenge from private interests whose 
claims to oil lands were affected. Saving language in the Pickett Act 


58. Ch. 421 , H 1-3, 36 Slat. 847 (1910) (§1 1 & 3 repealed 1976) (1 2 codified as amended at 
43 U.S.C. § 142 (1976)). 

59. The present statutes, except so far as they dispose of the precious metals and the 
purely agricultural lands, are not adapted to carry out the modem view of the best 
disposition of public lands to private ownership, under conditions offering on the 
one hand sufficient inducement to private capital to take them over for proper 
develcpmenl. with restrictive conditions on the other which shall secure to the public 
that character of control which will prevent a monopoly or misuse of the lands or 
their products. The power of the Secretary of the Interior to withdraw from the 
operation of existing statutes tr^ts of land, the disposition of w^hich under such 
statutes would be detrimental to the public interest, is not clear or satisfactory. 

SPECIAL MESSAGE OF PRESIDENT TAFT TO CONGRESS. CONSERVATION OF NATIONAL 
RESOURCES, H.R, DOC. NO. 533, 61st Cong.. 2d Sess. 4 {1910). The legislative history of the 
Pickett Act is fully discussed and analyzed in WHEATLEY REPORT, supra note 19, at 88-101. 

60. Temporary Petroleum Withdrawal No. 5, by order of the Secretary of the Interior, dated 
September 27, 1909. See Record on Appeal, United States v. Midwest Oil Co., 236 U.S. 459 (1915). 

61. United States v. Midwest Oil Co.. 236 U.S. 456, 466 (1915). 
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Stated that it should not be “construed as a recognition, abridgment, or 
enlargement of any asserted rights or claims initiated upon any oil- or 
gas-bearing lands after any withdrawal of such lands made prior to June 
25, 1910.”“ Thus. Congress left the courts with the task of deciding 
whether the 1909 withdrawals challenged in Midwest Oil were lawful. 

In United States v. Midwest Oil Co.“ the Supreme Court upheld Pres- 
ident Taft’s withdrawal. It found that the executive possessed impliedly 
delegated authority to make withdrawals of public lands. The with- 
drawal in question had the effect of preventing entry pursuant to the 
Mining Act — legislation that was intended to distribute the bounties of 
the public lands for the national benefit by allowing mineral development. 
The Court declined to accept the government’s broad assertion that the 
Constitution grants the President authority to withdraw public land.“ But 
it sustained the President’s withdrawal of land from mineral entry even 
though it was not based on any statute. The Court emphasized that Con- 
gress had apparently recognized the President’s power and had acquiesced 
in its exercise. The Supreme Court relied on a “long continued practice” 
of making orders like the one in the case which withdrew all the public 
lands in an area over 3 million acres from the operation of the public 
land laws.“ In support, the Court noted that there were “scores and 
hundreds” of orders establishing or enlarging Indian reservations, military 
reservations and oil reserv-es that had not been based on any statutory 
authority. “ 

It was true that many withdrawals had been made by the executive 
without direct statutory authorization, but in most cases they were com- 
patible with an existing policy reflected in statute. The dissent in Midwest 
Oil argued that for each of the examples of apparent exercises of implied 
authority cited by the majority there existed a statute which directly or 
indirectly furnished authority for the withdrawal. “ By contrast, the 1909 


52. 43 U.S.C. § 142 (1976). 

63 . 236 U.S, at 459. 

64. See note 46 supra. 

65 . 236 U.S. 456 (1915). 

66. Id. at 469-71. 

67. Id. at 492-504. The dissent’s point may be overstated, but it is true that most then existing 
executive withdrawals could be seen as carrying out some congressionally accepted policy. In many 
situations the executive s authority was not expressed by Congress but could be based on vague 
directives. In Wilcox v. Jackson. 38 U.S. (13 Pet.) 266 (1839), the executive was held entitled to 
possession of a military post under a law authorizing the establishment of trading houses with the 
Indians and the erection of fortifications by the President. The law [Act of June 19. 1834. ch. 54. 
4 Stat. 678] left the choice of location to the President’s discretion. Other Indian reservations were 
established by executive order pursuant to a national policy of locating Indians on defined lands. 
The policy had been generally reflected in treaties and statutes, although particular reservations were 
not always for tribes covered by specific legislation. The Supreme Court held that the General 
Allotment Act, Act of Feb. 8. 1887, ch. 1 19, § I. 24 Stat. 388, confirmed the validity of executive 
oiders setting aside Indian reservations. In re Wilson. 140 U.S. 575 (1891). 
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withdrawal at issue in Midwest Oil was stated to be “in aid of proposed 
legislation affecting the use and disposition of the petroleum deposits,” 
but it was many years before Congress considered a proposal to deal 
comprehensively with such matters.** In the meantime, the will of Con- 
gress had been established: statutes declared all mineral lands open and 
available to the public.® While the wisdom of literally giving away the 
nation’s mineral wealth might be questioned, it did comport with a forth- 
right congressional pronouncement of policy in the mining laws and it 
did accelerate expansion and development as Congress intended. Yet the 
Court sustained an overriding power to defeat these statutory objectives 
by implying acquiescence of Congress in several earlier withdrawals of 
public lands from entry. 

11. NON-STATUTORY WITHDRAWALS 1910-1976 
Because the withdrawal that was upheld in Midwest Oil occurred before 
enactment of the Pickett Act of 1910, the Supreme Court did not have 
occasion to decide the question of the Act’s impact on the executive’s 
non-statutory withdrawal authority. The Court acknowledged the exist- 
ence of an extensive executive withdrawal power before the Pickett Act 
that had been delegated by congressional acquiescence, but said in dicta 
that after 1910 the Act would “restrict the greater power already pos- 
sessed. ”™ To the extent Congress has entered the arena, one might infer 
an intent to limit executive authority. The Act stated that “the President 
may, at any time in his discretion, temporarily withdraw from settlement, 
location, sale, or entry any of the public lan^ . . . and reserve the same 
for . , . public purposes. . . Significantly the Act required with- 
drawals under its authority to be “open to exploration, discovery, ocu- 
pation, and purchase under the mining laws. . . That Congress was 
taking the subject of withdrawals under its control and limiting executive 
authority seems plain on the face of the statute. And that conclusion is 
supported by legislative history.’^ 


68. Mineral Leasing Act of 1920, 30 U.S.C, §§22, 48. 181-287 (1976). 

69. "[A]ny person authorized to enter lands under the mining laws of the United States may 
enter and obtain patent to lands containing petroleum or other mineral oils, and chiefly valuable 
therefor, under the provisions of the laws reiating to placer mining claims. . . ” Act of Febniaiy 
II, 1897, ch. 216, 29Stat. 526(1897). 

70. 236 U.S. at 482-83, citing S. REP. NO. 171 , 61st Cong., 2d Sess. (1910). The report supports 
existence of presidential withdrawal authority but, contraiy» to the Court's suggestion, purports to 
change the existing authority only by requiring a report of all withdrawals to Congress. Other 
contemporary sources support the Court’s interpretation. See note 73, infra. As late as 1924 the 
Interior Department agreed that the Pickett Act was a limitation on the executive's withdrawal 
authority. Utah v. Lichliter, 50 INTERIOR DEC, 231, 236 (1924). 

71. Act of June 25, 1910, ch. 421, § 1, 36 Stat. 847 (1910) (repealed 1976). 

72. 43 U.S.C. § 142 (1976). 

73. E.g., 

“To sum up, in ray judgment this bill restricts and limits the power of the President 
as it is to-day rather than enlarges it as interpreted by the courts. . . . 
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The executive was undaunted by the plain meaning of the statute, the 
thrust of the legislative history and a Supreme Court interpretation. Ad- 
ministrative officials have consistently denied that the Pickett Act was 
meant to be a full explication of its withdrawal authority. Instead of 
construing the Act as prohibiting any executive withdrawals except those 
permitted by its terms — temporary withdrawals of lands that remain open 
under the mining laws^* — and those permitted under other statutes, the 
executive still felt that it possessed all the non-statutory authority it had 
before the Pickett Act. Mienever the executive felt that it needed to do 
what the Pickett Act would not allow, it would do so unhindered by the 
statute, on the assumption that it retained the full panoply of withdrawal 
authority recognized in Midwest Oil, virtually unaffected by the legis- 
lation. It is upon this “authority” that the United States has relied to 
succeed against adverse private claimants. 

Between 1910 and 1976 millions of acres were withdrawn from the 
operation of public land laws, including the mining laws, without statutory 
authority. Remarkably, the government position upon which these with- 
drawals rest has not yet been fully tested.” For the Court in Midwest Oil 
to find that congressional acquiescence was tantamount to a delegation 
of authority to the executive was a long step. Yet that feat was easy 
compared to the leap that is necessary in order to find that the legislative 
definition of authority in the Pickett Act imposed no limitations on ex- 
ecutive authority in spite of its apparently narrowing language.” 

A 1941 opinion of the Attorney General substantially supports the 
executive’s surprising position that the Pickett Act was only a Congres- 
sional footprint on the beachhead of withdrawal authority, not an artic- 


I think it is a good plan, in view of the experiences we have had in recent years, 
that we put this jK>wer in direct and express statutory form rather than the common 
law of the courts, and limit it, as we propose to do in the bill. 

45 CONG. REC. 7475 (1910) (remarks of Sen. Nelson, chairman of Senate Committee on Public 
Lands). One historian has argued that the legislative history is “inconclusive." L, PEFFER. THE 
CLOSING OF THE PUBLIC DOMAIN 1 17 (1951). See notes 81-82 infra and accompanying text- 

74. But see Portland General Electric Co. v. Andrus, 441 F. 859 (D. Wyo. 198(5) (upholding 
temporary withdrawal from mineral entry under “implied authority"). 

75. See infra notes 99-1 10 and accompanying text. 

76. Justice Frankfurter’s concurring opinion in a Supreme Court decision rejecting implied 
executive authority to seize steel mills is apt. In it he stated: 

It is one thing to draw an intention of Congress from general language and to 
say that Congress would have explicitly written what is infereed, where Congress 
has not address^ itself to a specific situation. It is quite impossible, however, when 
Congress did specifically address itself to a problem, as Congress did to that of 
seizure, to find secreted in the interstices of legislation the very grant of power 
which Congress consciously withheld. To find authority so explicitly withheld is 
not merely to disregard in a particular instance the clear will of Congress. It is to 
disrespect the whole legislative process and the constitutional division of authority 
between President and Congress. 

Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579. 609(1952). 
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ulation of the limits of executive authority after the Act.’’ The opinion 
sustained a withdrawal from the mining laws of lands in Oregon needed 
for an agricultural research station.’* The Attorney General found that the 
Pickett Act dealt only with the Secretary’s temporal^ withdrawal au- 
thority. By considering the withdrawal “permanent," the Attorney Gen- 
eral found that the Pickett Act’s restriction against closures to metalliferous 
mining could be avoided. The opinion pointed out that the Act had ger- 
minated in circumstances that showed a concern mainly for temporary 
withdrawals for conservation purposes.’* While admitting that earlier 
versions of the bill which became the Pickett Act were intended to deal 
with the entire area of presidential withdrawals, the Attorney General 
concluded that inclusion of the word “temporarily” in the bill that passed 
showed an intent not to impact the President’s impliedly delegated au- 
thority to make permanent withdrawals or reservations. *“ 

The history of Congress’s deliberations on the Pickett Act reveals no 
unequivocal understanding by the Senate of the impact of its addition of 
the word “temporarily.”*' At least two perceptions of the effect of the 
change were expressed,*’ but there is nothing in the history to indicate 

77 . 40 Op. Att’y Gen. 73 tl94I ). By the time of the opinion other withdrawal statutes had been 
enacted. Taylor Grazing Act. 43 U.S.C. §315 (1976); Antiquities Act. 16U.S.C. §431-433(1976)- 
General Revision Act, ch. 561, 26 Slat. 1095 (1891). 

78. The station was established in connection with the Taylor Grazing Act. 43 U.S.C. §315- 
315g, 315h-315m. 315n. 315o-l (1976). The Act authorized the Secretary of the Interior to withdraw 
lands “chiefly valuable for grazing and raising forage crops” to be included in grazing districts. Id. 
§315. But withdrawals under the Act were left subject to the mining laws. Id. §315e. Thus, it was 
necessary to find some other source of authority for withdrawing the site from operation of the 
mining laws, 

79. 40 Op. Atl'y Gen. at 76-78. 

80. Id. at 78-80. 

81. See 45 CONG. REC. 7538-52. 7555, 8169-70, 8671 (1910). The administration's request 
was that Congress “authorize the Secret^ of the Interior temporarily to withdraw lands pending 
submission to Congress of recommendations as to legislation to meet conditions or emergencies as 
they arise." Neither S. 5485 as repotted out of the Senate Committee on Public Lands nor H.R. 
24070 as reported out of the House Committee on Public Lands used the word “temporaiy.” The 
Senate, without explanation, changed the language of the House bill somewhat, includine the addition 
of 'temporarily" to it. 45 CONG. REC. 8670 (1910). 

82. House members concluded that the bill's meaning would not be changed at all. 45 CONG 
REC. 8667 (1910) (remarks of Rep. Mondell); id. at 8671 (remarks of Rep. Smith). Others suggested 
that it would refer to withdrawals limited in time. Id. at 7555 (remarks of Sen. Smoot); id. at 8671 
(remarks by Sen. Taylor). Cf. id. at 7544 (remarks of Sen. Clark in support of an amendment 
imposing a definite ti™ limit). It is likely that those senators who v^ere clinging to the latter 
interpretation were feeling disappointment over their unsuccessful attempt to amend the Act to provide 
for automatic cessation of a withdrawal upon the expiration of the Congress to which the withdrawal 
was repotted. See S.DOC. NO. 610, 61st Cong., 2d Sess. 14 (1910) (the minority report of the 
committee). See also 45 CONG. REC. 8170 (1910) where it is reported that on a motion to strike 
out "temporarily.” the committee chair. Sen. Smoot, argued: 

I do not take it as a limitation on the power of the President, but I do take it that 
it means that the withdrawals, many of which will be restored to the public domain, 
are temporary in their nature. Of necessity it should be so. because if the withdrawals 
were am temporary in their nature, there would be a permanent withdrawal, with 
no likelihood or thought of the land ever being restored to the public domain. 
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that the statute did not deal with all of the President’s withdrawal authority 
as it appears to do on its face.*’ And “temporary” withdrawals lasting 
many years have been upheld with no requirement of a fixed expiration 
date.** Significantly, the Act deals distinctly with two types of authority: 
first, authority “temporarily [to] withdraw from settlement, location, sale, 
or entry any of the public lands ...” and second, authority to_“reserve 
the same for , . . public purposes to be specified in the orders of with- 
drawals.”** It is reasonable to conclude that adding “temporarily” to the 
first type of authority was to make it clear that the Act applied to more 
than “permanent” withdrawals, i.e., reservations (withdrawals with a 
designated public purpose). Presumably the statute might have been read 
before the amendment as authorizing the President only to “withdraw 
. . . public lands . . . and reserve the same ... for public pur- 
poses . . .”** As enacted, the statute authorizes temporary withdrawals 
alone, or temporary withdrawals plus a reservation. The last sentence's 
reference to “such withdrawals or reservations” reinforces a construction 
that finds both types of authority to be included in the Act’s compass. It 
is not surprising that the drafters of the Act would attempt to emphasize 
the extent of the Pickett Act in light of the rather narrow scope of the 
President’s inquiry and the sharp differences over the proper limits of 
executive authority.*’ 

In his 1941 opinion, the Attorney General strained to find authority 
for withdrawals and reservations outside the Pickett Act so that withdrawn 
lands might be closed to mining. The colorful story behind the opinion, 


83. The President may, at any time in his discretion, temporarily withdraw from 
settlement, location, sale, or entry any of the public lands of the United Slates, 
including Alaska, and reserve the same for waterpower sites, irrigation, classification 
of lands, or other public purposes to be specified in the orders of withdrawals, and 
such withdrawals or resetv'ations shall remain in force until revoked by him or by 
an Act of Congress. 

Act of June 25. 1910. ch. 421. § 1. 36 Stat. 847 (1910) (repealed 1976). 

84. E.g.. Mecham v. Udall. 369 F.2d I (lOth Cir. 1966) (temporary withdrawal of 36 years' 
duration); Clinton D. Ray, 59 INTERIOR DEC. 466 (1947) (withdrawal in aid of legislation lasting 
13‘/2 years). See also. WHEATLEY REPORT, supra note 19. Appendix F at 51-54. 

The authorities agree that the distinction between temporary and permanent withdrawals is not 
the duration but rather the nature of the withdrawal. Permanent withdrawals are dedicated to a 
particular use. while temporary' withdrawals generally remove public land from most uses. Lowe. 
Withdrawals and Similar Matters Affecting Public Lands. 4 ROCKY MT. MIN. L. INST. 55 ( 1958). 
See also United States v. Midwest Oil Co.. 236 U.S. 456. 478(1915); Utah v. Lichliter. 50 INTERIOR 
DEC. 231 (1924); WHEATLEY REPORT, supra note 19. at 50-51. The somewhat artificial dis- 
tinction was removed legislatively with the enactment of an all-inclusive definition for withdrawals 
in the Federal Land Policy and Management Act of 1976. See note 219 infra. 

85. Act of June 25. 1910. ch. 421. § I. 36 Stat. 847 (1910) (repealed 1976). 

86. Id. (emphasis added). 

87. Compare S. REP. NO. 171, 61st Cong.. 2d Sess. (1910) (Committee on Public Lands 
majority report stating that the authority expressly given in the bill already existed in the President) 
with S. DOC. NO. 610, 6ist Cong. 2d Sess. (1910) (committee minority report urging strict 
limitations on presidential withdrawal authority). 
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which only came to light in 1968 as a result of the Public Land Law 
Review Commission’s hearings,*® helps exjilain how the Attorney General 
reached his conclusion. Attorney General Robert H. Jackson was under 
intense pressure from several executive departments, including his own, 
to uphold nonstatutoiy withdrawal authority. After nearly a year of mach- 
inations the Attorney Genera! adopted and published an opinion sup- 
porting the continued existence of an implied delegation of withdrawal 
authority. This necessitated withdrawing an earlier, unpublished opinion 
that had reached the opposite conclusion®* — that the Act did “define and 
limit the power of the President to make withdrawals ...” and that 
‘’withdrawals now made must be made in accordance with its terms, 
unless made under some other act or acts of Congress. 

EJenial of impliedly delegated authority in the 1941 Attorney General’s 
opinion not only would have prohibited a proposed withdrawal for the 
Squaw Butte Experimental Station in Oregon, the subject of the opinion, 
but also would have cast doubt upon the validity of numerous other 
executive withdrawals and reservations. Initially the Attorney General 
responded to entreaties that the first opinion be reconsidered by pointing 
out that the plain language of the Act contradicted the interpretation being 
urged, and he adhered to the views he voiced in the first opinion.” Yet 
his views changed within two months and the first opinion was revoked.*^ 
Shortly after the new opinion was signed. Attorney General Jackson was 
appointed to the United States Supreme Court.” 

Two grounds that received but passing mention in the final Attorney 
General’s opinion were strenuously pressed by those seeking reconsider- 
ation. The argument that unrestricted executive withdrawal authority is 
justified by long-standing administrative construction emerges as the en- 
during rationale for impliedly delegated withdrawal authority. The other 
argument, that the practical effect of leaving all lands withdrawn since 
the Act (for example, military reservations) open to mining would be 
anomalous, provides some support for the reasonableness of the admin- 


88. Copies of exchanges of inter- and intra-departmental correspondence were made available 
to the Public Land Law Review Commission by Assistant Attorney General Clyde O. Maitz to 
supplement his testimony before the Commissimi. Copies of the documents are collected in the 
WHEATLEY REPORT, supra note 19, Appendix B. 

89. Unpublished opinion of the Attorney General (July 25, 1940) {reprimed in the WHEATLEY 
REPORT, supra note 19, Appendix B at 6). 

90. Id. at 9. 

91. Letter to Harold L. Ickes, Secretary of the Interior, from Robert H. Jackson, Attorney 
General (April 11, 1941) (reprinted in WHATLEY REPORT, supra note 19. at 35), 

92. 40 Op. Att’y Gen. 73 (1941). 

93. Eight days after the opinion (June 12, 1941), Jackson was nominated as a Supreme Court 
Justice by President Roosevelt. He was confirmed by the Senate on July 7, 1941, and took the oath 
of office on July 11, 1941. There is no evidence to suggest that Jackson’s appointment was in any 
way related to the matter of the withdrawal opinions. 
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istrative interpretation, not its legality. Deference to administrative con- 
struction and conduct was, of course, the basis for the Court’s legitimation 
of pre-Pickett Act withdrawals in Midwest Oil. 

One might have concluded reasonably that the realm of withdrawal 
authority had been subjected to plenary congressional control and that 
any implied authority had been repealed by the Pickett Act, but courts 
subsequently read the Act so narrowly that it was rendered almost mean- 
ingless. After Midwest Oil the executive continued to operate on the 
apparent assumption that whatever it could not do under the express terms 
of the Pickett Act it could still do under its implied delegation of authority. 
That assumption may have become a self-fulfilling prophecy. Each with- 
drawal after the Pickett Act that escaped the Congress’s veto' became 
evidence of a continued congressional acquiescence. Although the 1941 
Attorney General’s opinion cited few examples of congressional acqui- 
escence in the practices it validated,'” the failure of Congress to respond 
to the opinion by denying the survival of implied authority gave the 
opinion legitimacy. The executive’s actions based on the assumption that 
it had authority expressed in the opinion went unchallenged. The longer 
without challenge or congressional limitation, the less likely it became 
that a court would find an absence of authority. Indeed, the few instances 
of congressional termination of executive withdrawals’’ might be cited 
as indications that Congress would check any exercise of authority with 
which it disagreed. 

The tortured interpretation indulged by the 1941 Attorney General’s 
opinion cleverly preserved all the non-statutory “permanent” withdrawals 
made after the Pickett Act. If lands to be withdrawn did not need to be 
protected from mining activity or were not otherwise excluded by the 
Act’s terms’* the executive proceeded comfortably under the Pickett Act.” 
When in doubt, residual implied authority, covering the rest of the field. 


94. Attorney General Jackson did quote from a previous opinion by his predecessor. Homer 
Cummings, relating to a proposed reservation of public lands for use as a migratory bird refuge; 
“Numerous Executive orders entirely similar in principle to the proposed order have been issued 
over a period of years and there has been no repudiation or disaffirmance of such ortiers by Congress. “ 
40 Opv Att’y Gen. 73, 83 (1941), quoting from 37 Op. Att’y Gen. 502, 503 (1934), Jackson also 
cited six executive orders not made under Pickett Act authority, 40 Op. Att'y Gen. at 82, three 
attorney generals’ opinions and two court of appeals cases. Id. at 84. All of the latter five decisions 
seem to have been justified as the exercise of some inherent withdrawal authority of the executive — 
a question^ie rationale, see note 46 supra — and congressional acquiescence was not expressly relied 
upon. 

95. See, e.g., discussion of Wyoming v. Franke, text accompanying notes 135-149 infra: 43 
U.S.C. § 1616(d)(1) (1976) (repealing Exec. Ortter No. 4582 which withdrew lands in Alaska under 
Pickett Act authority). 

96. Certain lands that were subject to valid settlements under homestead and other public land 
laws were excepted from operation of the Pickett Act. 43 U.S.C. § 142 (1976). 

97. fa siKih cases d» btmkins on the executive were minor. Ch. 421, § 1, 36 Star. 847 (1910) 
(rep^kd 1976) required only to die public ^irpose of a reswvation under the Act be specified. 
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was used. Later, even “temporary” withdrawals from mineral entry were 
defended as within the executive’s impliedly delegated authority.’* 

The first court test of non-statutory executive authority to make with- 
drawals after the Pickett Act finally came in 1977. The court in Portland 
General Electric Co. v. Kleppe"^ found ample impliedly delegated ex- 
ecutive authority based on 67 years of apparent congressional acquies- 
cence in executive withdrawal authority, unbridled by the many congressional 
enactments in the area."® The case was a modem version of Midwest 
Oil. The Secretary of the Interior had temporarily withdrawn 3 million 
acres of oil shale lands in Wyoming, Colorado, and Utah from appro- 
priation under the mining laws. Portland General Electric Co. then located 
1 ,740 uranium claims on some of the withdrawn public lands. When the 
government threatened to bring a trespass action against the company in 
1975, discovery work was stopped and the company sued Interior De- 
partment officials challenging the withdrawal order. At last, judicial at- 
tention could be focused on the atgument that the Pickett Act comprehended 
the executive’s withdrawal authority, except as otherwise dealt with by 
statute. But apparently the issue had arisen too late. 

Without analysis, the court in Portland General Electric held that the 
withdrawal power recognized in Midwest Oil was not ended by the Pickett 
Act. The court went on to rule that even if “the Pickett Act did supersede 
the implied authority of the President to make withdrawals, Congress 
has, by its acquiescence restored that power.”"" In support of this prop- 
osition the court cited the 1941 Attorney General’s opinion that had 
interpreted the Act as leaving permanent withdrawal authority unimpaired 
but as limiting the pre-existing authority for temporary withdrawals. Yet 
the court's decision upheld a temporary withdrawal, tacitly stating that 
“the President’s power to make temporary withdrawals of lands from 
mineral entry was not destroyed by this Act.”'"- 
Recent indications that the understanding of Congress comported with 
the acquiescence theory were cited in Portland General Electric. One 
example was the legislative history of the Defense Withdrawal Act re- 
cognizing the existence of an implied delegation of authority.'® Another 
was language in a section of the Alaska Native Claims Settlement Act 
referring to the Secretary’s “existing” authority. 


98. See. e.g.. Portland General Electric Co. v. Kleppe. 441 F.Supp. 859 (D. Wyo. 1977) 
(•jpholding temporal^ withdrawal of oil shale lands from mineral entr>’; citing 40 Op. Atty. Gen. 
73 (1941) as authority), 

99. Portland General Electric Co. v. Kleppe. 441 F.Supp. 859 (D. Wyo. 1977). 

100 . M. 

101. Id. at 862. 

102. Id. at 861. 

103. 43 U.S.C. §§ 155-158 (1976). See notes 106-108, infra and accompanying text. 

104. 43 U.S.C. § 1616(d)(2)(A) (1976). See note 105 infra and accompanying text. 
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In the Alaska Native Claims Settlement Act Congress directed the 
Secretary to withdraw some 84 million acres of public lands in Alaska 
for congressional consideration as national parks, forests, wildlife ref- 
uges, and wild and scenic river systems.'" The Act specified that this 
should be done by the Secretary of Interior “acting under authority pro- 
vided for in existing law. ” The directive to withdraw the lands from “all 
forms of appropriation under the public land laws, including the mining 
and mineral leasing laws,” indicates that Pickett Act authority would be 
unavailable. The authority under existing law to which Congress referred 
could only have been the executive’s implied authority. 

A more forthright expression of Congress’s understanding that it has 
impliedly granted withdrawal power to the executive by acquiescence is 
found in the legislative history of the Defense Withdrawal Act. The 
Senate report on the bill indicates that its purpose is “the recapture by 
the Congress of those powers which the executive branch of the govern- 
ment has acquired over a long period of years with respect to the with- 
drawal of the public lands from settlement, entry, location, and sale under 
the public land laws — an Executive power acquired through acquiescence 
or silence on the part of Congress. ” The report recognizes that Congress 
had “since 1941 remained silent, and has therefore indulged in a practice 
. . . equivalent to acquiescence and consent that the practice be contin- 
ued until the power exercised is revoked.’ ” Thus, the bill was “specif- 
ically aimed at breaking that silence — if .silence it be — with respect to 
the Federal property embraced by its terms.”'" The report confirms that 
the intent of the Act was to restrict the scope of authority under which 
the executive had been operating. Without fully admitting “silence,” the 
report rather candidly admits acquiescence. 

A ftirdier example of congressional acknowledgement that there has 
been an implied delegation is found in the Federal Land Policy and 
Management Act (FLPMA).'" The Act repealed “the implied authority 


105 . 43 U.S.C. § l6i6(d)(2)(A){l976). In addition. § 1616 (d)(1) withdrew all unreserved public 
lands in Alaska for 90 days during which the Secretary of Interior was to review them '‘and determine 
whether any portion of these lands should be withdrawn under authority provided for in existing 
law to insure that the public interest in these lands Is properly protected.” It added that ”[a}ny further 
withdrawal shall require an affirmative act by the Secretary under his existing authority.” Other 
references to secretarial withdrawal authority are found in the Act's legislative history. E.g., the 
conference committee (teiemiined that “all Native interests in subsistence resource lai^s can and 
will be protected by the Secretarv through the exercise of his existing withdrawal authority.” H. 
REP. NO. 92-746, 92d Cong., 1st Sess, 37 (1971). 

106. S. REP. NO. 857, 85th Cong., 1st Sess. (1957); CONE REP. NO. 1347, 85th Cong., 2d 
Sess. (1958). reprinted in [\95%] U.S. CODE CONG. & AD. NEWS 2227. 2238. 

107. S. REP. NO. 857, 85lhCong., 1st Sess. \0 (1951). reprinted in [1958] U.S. CODE CONG. 
& AD. NEWS 2227, 2235. 

108. Id. at 12. reprinted si 2238. 

109. Pub. L. No. ^579, 90 Stat. 2744 (codified at 43 U.S.C. § 1701-1782 (1976). 
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of the President to make withdrawals and reservations resulting from 
acquiescence of Congress.””® 

The Supreme Court’s recognition in Midwest Oil of a “grant” of au- 
thority to the executive based on congressional acquiescence in practices 
before 1910 would not lead inexorably to the conclusion that there was 
a “bom again” implied delegation of withdrawal authority that authorized 
withdrawals after the Pickett Act. Yet congressional attempts to take 
control of withdrawals beginning in 1910 have not deterred the executive 
from making non-statutory withdrawals. The acquiescence theory is even 
more plausible than it was at the time of Midwest Oil because of the 
strong policy of retention and management of public lands expressed in 
many congressional acts and by the accompanying general policy trend 
favoring conservation of natural resources. The same rationale would 
favor protective exercises of statutory withdrawal authority. 

HI. INTERPRETING STATUTORY WITHDRAWAL 
AUTHORITY: THE EXAMPLE OF THE ANTIQUITIES ACT. 

One of the earliest statutes vesting the executive with discretion to 
make withdrawals was the Antiquities Act authorizing the proclamation 
of national monuments by the lYesident. ' ' ' The Act was originally de- 
signed to protect objects of historic or scientific interest such as Indian 
ruins, but it has been interpreted expansively by the executive. It is the 
most important of the few statutes that survived Congress’s wholesale 
repeal of statutes dealing with executive withdrawal authority in 1976.”^ 

The Antiquities Act gave the President authority to withdraw lands with 
no limits on duration, unhindered by any procedural requirements,’” with 
no provision for congressional review,”'' and with no fixed acreage lim- 
itation.’” Attempts to limit executive discretion based on language in the 
Act that restricts withdrawals to the “smallest area compatible with the 
proper care and management of the object to be protected””* and on 
congressional intent to protect specific sites such as Indian ruins, rather 
than large land areas,'” have been unsuccessful. 


110. Id., 1704(a), 90 Siai. at 2792. quoted in note 208 infra. See notes 207-215 infra. 

111. 16U.S.C. §§431-433 0976). 

!I2. See notes 209-210 infra and accompanying text. 

1 13. Authority under the Antiquities Act is given to the President. 16 U.S.C. § 431 (1976). The 
President has delegated his withdrawal authority to the Secretary of the Interior. Exec. Order No. 

10,355, 17 Fed. Reg. 483! (1952). 

1 !4. Compare this broad discretion with the more detailed provisions and procedures for with- 
drawal in the FLPMA. See notes 226-241 infra and accompanying text. 

115. By contrast the Defense Withdrawal Act, 43 U.S.C. §§155-158 (1976), permits only 
withdrawals of up to 5,000 acres for defense purposes without an act of Congress. See note 231, 
infra. See also the FLPMA procedures related to sizes of withdrawals, notes 226-230 infra and 
accompanying text. 

116. 16 U.S.C. §43! (1976). See notes 124-127 infra and accompanying text. 

117. Id. See notes 128-134 infra and accompanying text. 
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Most recently the scope of the executive’s discretion under the Anti- 
quities Act was called into question as a result of President Carter’s 1978 
withdrawal of lands for seventeen national monuments encompassing 
fifty-six million acres in Alaska."* The action was motivated by the 
imminent expiration of extensive withdrawals under the Alaska Native 
Claims Settlement Act. The lands were being considered for inclusion in 
units of land to be managed under one of the federal conservation sys- 
tems."’’ Challenges came from private interests'” whose development of 
minerals under Mining Act claims would be thwarted by national mon- 
ument designation, and from the State of Alaska'^' whose land selections 
would be limited.'^- As with every judicial challenge to the exercise of 
executive discretion under the Act in the past, the court dealing with the 
Alaska lawsuits upheld creation of the monuments."’^ 

Congress did not have in mind authorizing withdrawals of vast areas 
for designation as national monuments when it passed the Antiquities 

118. In a series of proclamations dated December 1. 1978, President Carter withdrew and reserved 
the following amounts of Alaska land as national monuments to protect the biological, geological, 
archaeological and historical value of each area; 

Admiralty Island National Monument: 1,100,000 acres 
Aniakch^ National Monument; 350,<X)0 acres 
Becharof National Monument; 1 ,200.000 acres 
Bering Land Bridge National .Monument; 2.590,0(X) acres 
Cape Krusenstem National Monument: 560,000 acres 
Den^i National Monument: 3,890.000 acres 
Oates of the Arctic National Monument; 8,220,000 acres 
Glacier Bay National Monument [Addition]: 550,000 acres 
Kaimai National Monument [Addition]: 1,370.000 acres 
Kenai Fjords National Monument: 570.000 acres 
Kobuk Valley National Monument: 1.710.000 acres 
Lake Clark National Monument: 2,500.000 acres 
Misty Fiords National Monument: 2,285 .(XH) acres 
Noatak National Monument: 5.800.000 acres 
Wrangeli-St. Elias National Monument; 10,950.CKX) acres 
Yukon-Charley National Monument: 1 ,720,000 acres 
Yukon Flats National Monument: 10,600,000 acres 
Proc. Nos. 4611-27, 3 C.F.R. §§69-102 (1979) See notes 153-157, infra. 

1 19. See notes 245--255 infra and accompanying text. 

120. Anaconda Copper Co. v. Andrus. 14 E.R.C. 1853 (D. Alas. 19S0). 

121. Alaska v. Carter. 462 F.Supp. 1155 (D. Alas. 1978). See note 123 infra. 

122. ' See notes 249-250 infra and accompanying text. 

123. Anaconda Copper Co. v. Andrus, 14 E.R.C. 1853 (D. Alas. 1980). See authorities cited in 
notes 129-146 infra. If pending or subsequent challenges to President Carter’s Antiquities Act 
withdrawals of Alaska lands by persons who attempted to establish righs (e.g., mining claims) on 
diose lands slxmid succeed, private rights may be sustained even if the land was withdrawn later 
under the 1980 Alaska National Interest Lands Conservation Act. Act of Dec. 2, 1980. Pub. L. .No. 
96-487. §§ 201-708, 94 Stat. 2371, 2377-2422. However, if the same lands were validly withdrawn, 
at the time of private entry under other authority as contemplated by § 1 7fd)( 1 ) of the Alaska Native 
Claims Settlement Act, 43 U.S.C. § 1616(d)(n (1976) {see note 105 supra), it is likely that private 
interests would be defeated. 

All of President Carter's withdrawals were rescinded and superseded by the 1980 legislation that 
placed the affected land in a variety of classifications (to be codified at 16 U.S.C. § 3209). This led 
the parties in Alaska v. Carter, 462 F.Supp. 1155 (D. Alas. 1978), involving challenges to the 
withdrawals, to dismiss the pending action. Stipulation of Dismissal dated Aug. 14, 1981. 
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Act. The purpose was to set aside minimal areas to protect ruins of 
archaeological interest in the American Southwest. The intent of Con- 
gress is captured in the statute’s reference to “historic landmarks, historic 
and prehistoric structures, and other objects of historic or scientific in- 
terest’’ and in its limitation of withdrawn lands to the minimum size 
required to care for protected objects.'-- During the floor discussion of 
the bill which became the Antiquities Act, some members of Congress 
were apprehensive about the potential for using the Act to withdraw large 
land areas. Assurances were given by the floor manager that nothing of 
the kind was intended. It appears that congressional understanding was 
that large, permanent areas would become national parks through congres- 
sional action rather than monuments withdrawn under the Antiquities 
Act.'^’ 

Whatever Congress thought it was doing in the Antiquities Act, the 
executive began using, and has since used, the Act’s authority to withdraw 
large land areas for a variety of purposes, far removed from simply 
protecting Indian relics. President Theodore Roosevelt made more than 
a dozen withdrawals under the Act in the two years that followed its 
enactment. Although most were of small areas where ruins or some natural 
formation was located, some were of huge areas withdrawn for more 
general preservation purposes. Most notably. Grand Canyon National 


124. H. R. REP. NO. 2224. 59th Cong.. 1st Sess. I (1905) states; 

There are scattered throughout the Southwest quite a large number of very interesting 
ruins. Many of these ruins are upon the public lands, and the most of them are upon 
lands of but little present value. The bill proposes to create small reservations 
resen'ing only so much land as may be absolutely necessary for the preservation of 
these interesting relics of prehistoric limes. 

125. 16U.S.C. §431 (1976). 

126. The following dialogue is illustrative: 

Mr. STEPHENS of Texas. Will that take this land off the market, <»■ can they 
still be settled as part of *e public domain? 

Mr. LACEY. It will take that portion of the reserv'ation out of the market, It h 
meant to cover the cave dwellers and cliff dwellers. 

Mr. STEPHENS of Texas, How much land will be taken off the market in the 
Western States by the passage of the bill? 

Mr. L.ACEY. Not very much. The bill provides that it shall be the smallest area 
necesstr)’ [sic] for the care and maintenance of the objects to be preserved. 

Mr. STEPHENS of Texas. Would it be anything tike the forest-reserve bill, by 
which seventy or eighty million acres of land in the United Staes have been tied 
up? 

Mr. LACEY. Certainly not. The object is entirely different. It is> to preserve these 
old objects of s|:«cial interest and the Indian remains in the pueblos of the Southwest, 
whilst the other reserves the forests and the water courses. 

40 CONG. REC. 7888 (1^). The bill passed in 1906 was nearly identical to a bill passed in I W 
by the Senate (S . 5603) but omitted an amendment that appeared in the earlier bill limiting withdrawals 
to one section (640 acres) of land in one place. See 30 CONG. REC. 5627 (1904). 

127. See H. R. REP. NO. 2224, 59th Cong., 1st Sess. 3, 7-8 (1905). See also S. DOC. NO. 
314, 58th Cong., 2d Sess., 9-10 (1904). 
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Monument was set aside in Arizona because it was "an object of unusual 
scientific interest, being the greatest eroded canyon within the United 
States. The United States later attempted to remoye an enterprising 
mining claimant from a claim on the trailhead to the popular Bright Angel 
Trail on the south rim of the Grand Canyon where he sought to charge 
fees for access. When the claimant challenged the legality of the with- 
drawal, the Supreme Court in Cameron v. United States^-’’ upheld the 
designation of Grand Canyon as a national monument. The Court found 
that the canyon was of scientific interest, a purpose mentioned in the 
statute. The one paragraph the court devoted to the issue did not deal 
with the question of congressional intent or the language which seems to 
limit the land area to be withdrawn,’™ nor were these matters fully de- 
veloped in the briefs of the parties. By the time of the Cameron decision, 
at least nine other large national monuments had been set aside under the 
Act to preserve various geological phenomena, not for protecting ruins 
as contemplated by Congress. 

The Supreme Court considered another challenge to the President’s 
authority under the Antiquities Act in Cappaert v. United States . A 
rancher’s pumping of groundwater had the effect of lowering the level 
of water pooled in a nearby limestone cavern known as Devil's Hole, a 
part of Death Valley National Monument. The federal government at- 


128. ftoc. No. 2022. 47 Stat. 2547 (1932). 

129. 252 U.S. 450(1920). 

130. Id. at 455-56. 

131. Appellants argued in their brief that the Grand Canyon National Monument was encompassed 
within a prior forest reserve and that § 1 of the Amkjuilies Act protected objects of historic and 
scientific interest on land already reserved. 16 U.S.C. §433. Therefore, withdrawal under §2 of 
die Act(16 U.S.C. §43!) was unnecessary to insure protection of objects of historic and scientific 
interest. Appellants also argued that the Grand Canyon was not a landmark, structure, or object of 
historic or scientific interest but merely an enormous canyon and that the President’s attempt to set 
it apart as an object of unusual scientific interest merely because of its size was improper. Brief for 
Appellant at 44-48. Cameron v. United States. 252 U.S. 450 ( 1920). 

The government responded that appellants' contentions about national monument status were not 
raised in the Court of Appeals nor by the assignment of error to the Supreme Court, and thus were 
not prqierly before the Court. It also argued that, in any.event. the proclamation creating the Grand 
Canyon National Monument stated that the canyon was an object of unusual scientific interest, 
bringing it within die authority Congress granted to the President. Brief for Appellee at 23-24, id. 

The question of whether the statute authorized such a large withdrawal was at issue in the case; 
se€ United States v. Cameron. E. No, 10 (D. Ariz.. answer filed Mardi 23. 1917). The Court did 
not atklress this question. 

132. E.$.. f^oc. No, 658, 34 Stat. 3236 (Devil’s Tower; U52.91 acres): 36 Stat. 2498 (Mu- 
kuntoweap); F^oc. No. 1126. 37 Slat. 1681 (Colorado; 13,883 acres); Proc. No. U66, 37 Stat. 
1715 (Ikvirs Postpile; 800 acres); 34 Stat. 3266 (Petrified Forest; 60.776.02 acres); Proc. No. 1340, 
39 Stat. 1792 (Capulin Mountain; 680 acres): Proc, No. 1313. 39 Stat. 1752 (Dinosaur); Proc. No. 
1487, 40 Slat. 1855 (Katmai; 1700 square miles); Proc. No. 1547, 41 Stat. 1779 (Scott’s Bluff; 
2053 «nes). Appaoximately 5 to 15 national monuroents were set aside yearly, many of them quite 
snail in size. 

133. 426 U.S, 128 (1976). 
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tempted to curtail the pumping to protect the Devil’s Hole Pupfish, a rare 
species living in the pool. The rancher and the State of Nevada resisted 
on several grounds, including a contention that the Antiquities Act per- 
mitted the President to withdraw lands only to protect archaeological 
sites. In a paragraph the Court dismissed the argument, pointing out that 
the pool and the fish for which the monument was set aside were “objects 
of historic or scientific interest.”'^'* Although no reference was made to 
administrative practice to support the government’s interpretation of the 
Act, it might have been pointed out that by 1976 use of the Antiquities 
Act. for preservation of geological formations had become well estab- 
lished. 

The most comprehensive treatment of the scope of executive authority 
under the Antiquities Act was in a district court case arising in Wyo- 
ming.'^® ’When John D. Rockefeller, Jr. offered to give the United States 
over 33, OCX) acres in the majestic Grand Tetons in Wyoming, it was upon 
the understanding that the area would be preserved and cared for by the 
United States as a park. Historically parks have been created only by 
an act of Congress. Consequently efforts to extend Grand Teton National 
Park to include the Rockefeller lands were begun. Proposals for increasing 
the park were defeated by strong local resistance to further reduction of 
a tax base already thinned by a heavy concentration of nontaxable public 
lands. The state also objected that its control of fish and game, especially 
revenue producing management of the elk herd, was frustrated by the 
presence of large blocks of federal land. President Franklin D. Roosevelt 
responded to an eighteen-year impasse in Congress by declaring 221,610 
acres to be the Jackson Hole National Monument.”’ Reacting strenuously. 
Congress attached a provision to Interior Department appropriations bills 
for several years following the proclamation which prohibited expendi- 
tures of the appropriations for administration of Jackson Hole National 
Monument.''” 


134. Id. ^ 14i-42. The SYesideniial Proclamation setting aside the monument recited that its 
purpose was “for the preservation of the unusual features of scenic, scientific, and educational 
interest” and mentioned the fact that it was the habitat of “a peculiar race of desert fish . . . which 
is found nowhere else in the world.” Proc. No. 2961, 3 C.F.R. § 147 (1979). 

135. Wyoming v. Franke, 58 F.Supp. 890 (D. Wyo. 1945). 

136. See H.R. REP. NO. 2910, 8ist Cong., 2d Sess. 2 (1950). 

137. See 16 U.S.C. §| 21-410gg-5 (1976). The executive has never attempted to create a national 
park, 

138. Less than 5% of the land in Teton County was taxable. H. R. REP. NO. 2910, SlstCong., 
2d Sess. 2 (1950). 

139. Proc. No. 2578 , 57 Stat. 731 (1943), A large area fiiat had been within fee Teton National 
Forest was also included m the monument. 

1^. E.g., ch. 219, §8, 57 Stat. 493 (1943); ch. 298, § 10, 58 Stat. 508 (1944); ch. 262, § 10, 
59 Stat. 360 (1945); ch. 529, §9, 60 Stat. 386 (1946); ch. 337, §6, 61 Stat. 492 (1947); ch. 754, 
§6, 62 Stat. 1149 (1948); and ch. 680, § 130, 63 Stat. 801 (1949). 
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The State of Wyoming brought suit in federal district court charging 
that the President had no authority to set aside the Grand Teton lands as 
a national monument. Wyoming alleged that the area contained no object 
of historic or scientific interest and that it had not been confined to the 
smallest area compatible with the proper care and management of a 
monument. The court upheld the President’s creation of Jackson Hole 
National Monument."" Although the terse proclamation cast little light 
on the purposes of the monument,'*^ the government was allowed to 
introduce evidence supportive of the President's action, such as the ex- 
istence of trails and camps used in connection with eariy trapping and 
hunting, glacial formations, mineral deposits, and indigenous plant life.'*’ 
The court determined that there wa.s enough evidence of historic and 
scientific value to support a conclusion that the President had not acted 
beyond his discretion. 

The court in Wyoming v. Franke'** recognized that the President's action 
resulted in hardship and injustice to the state and seemed unpersuaded 
as to the wisdom of his action.'"^ Nevertheless the court concluded that 
the Antiquities Act had given the President authority to determine what 
“objects” fail within the ambit of the legislation and to define the area 
that is compatible with proper care and management of those objects^ 

[Ijf the Congress presumes to delegate its inherent authority to Ex- 
ecutive Departments which exercise acquisitive proclivities not ac- 
tually intended, the burden is on the Congress to pass such remedial 
legislation as may obviate any injustice brought about as the power 
and control over and disposition of government lands inherently rests 
in the Legislative branch. 

Eventually Congress did restore some of the monument lands to Teton 
National Forest, placing some in an elk refuge, and merging the rest with 
Grand Teton National Park. The Act also included provision for federal 
payments in lieu of taxes and for federal cooperation in the state’s fish 
and game management. As if to note congressional displeasure with 
Roosevelt’s action and to assuage state fears of its repetition, the new 
legislation prohibited any future use of the Antiquities Act in Wyoming. 


141. Wyoming v. Franke, 58 F.Supp. 890 (D. Wyo. 1945). 

142. The pRxiamaiion addressed the siatutory criteria briefly: ’‘the Jackson Hole countty . . . 
contains historic landmarks and other objects of historic Mid scientific interest. . . Proc. No. 
2578, 57 Stat. 73 i (1943). 

143. Wyoming v. Frante, 58 F.Supp. 890, 895 (D. Wyo. 1945). 

144. Id 

145! U. at 896-89'?. 

146. Id. at 896. 

147. Act of September 14, 1950, ch. 950, B 1-3, 64 Stat. 849 (1950). 

148. Id. BS-6. 

149. M. |l. 
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Congressional correction remains the most potent check on excesses 
under the Antiquities Act. Short of a clear abuse of discretion, it appears 
that the courts will not be lured into disputes that demand neat interpre- 
tations of the Act. Cameron's early, almost contemporaneous conclusion 
that a behemoth geologic feature (Grand Canyon) could qualify as a 
“monument” under the Act’s language set the stage for an unrestrained 
application of the Act by the executive. The Cameron court might have 
insisted on reading the Act to be limited to small land areas required for 
protection of archaeological objects. The decision instead concentrated 
on other issues, perhaps reflecting the relative importance attached to 
them by litigants. Deference to the administrative officials charged with 
applying the statute is generally appropriate. But in Cameron the statute 
was so new, its language sufficiently ambiguous, and administrative inter- 
pretations far enough from the clear intent of Congress that such easy 
deference was unjustified. Nevertheless the Cameron decision seemed to 
license a liberal use of the Antiquities Act to withdraw large blocks of 
public land in the name of preserving “objects of historic or scientific 
interest.” Of course it is difficult to imagine lands that would not feed 
some historic or scientific interest.'^’ 

The Antiquities Act has had a profound impact in Alaska. There is a 
long history of setting aside large national monuments there in areas 
needing special protection.'^- President Carter’s 1978 action setting aside 
millions of acres in Alaska as national monuments was in response to 
Congress’s failure to take action to protect national interest lands in Alaska 
which, absent executive action, would have opened them to disposal and 
development. Carter noted that the lands “contain resources of une- 
qualed scientific, historic, and cultural value, and include some of the 
most spectacular scenery and wildlife in the world.”'’* The purpose of 


150. See n«e 131 supra. 

151 . In Wyoming v. Franke, 58 F.Supp. 890, 895 (D. Wyo. 1945), the court had suggested that; 
if a monument were to be created on a bare stretch of sage-brush prairie in regard 

to which there was no substantial evidence that it contained objects of historic or 
scientific interest, the action in attempting to establish it by proclamation as a 
monument, would undoubtedly be outside the scope and purpose of the Monument 
Act. 

152. £.g.. Kalmai National Monument, established by Proc. No. 1487, 40 Stat. 1855 (1918) 
(1700 square miles), enlarged by Proc. No. 1950. 47 Stat. 2453 (1931), Proc. No. 2564, 56 Stat. 
1972 (1946), Proc. No. 8890, 83 Stat. 926 (1969), and Proc. No. 4619. 3 C.F.R. §86 (1979); 
Glacier Bay National Monument, established by Proc. No. 1733, 43 Stat. 1988 (1925) (18^ square 
miles), enlarged by Proc. No. 2330, 53 Stat. 2534 {19391 (904.960 acres), modified by i^oc. No. 
3889. 69 Slat., ch. 27 (19.5.5), and Proc. No. 4618, 3 C.F.R, §84 (1979). 

153. See note U8 5Mpra. 

154. See discussion of Alaska national interest lands withdrawals at notes 246-255 infra. The 
Alaska National Interest Lands Conservation Act was passed in 1980. It dealt with protection and 
administration of the lands set asitte as monuments by President Carter. Act of Dec. 2, 19M, fhib. 
L. No. 96487. 94 Stat. 2371 (1980). 

155. 14 WEEKLY COMP OF PRES. IXX:. 2111 (Dec. 4, 1978). 
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the withdrawals was to preserve fragile land areas intact for future leg- 
islation that would establish national parks, wildlife refuges, and wil- 
derness areas. Yet the correctness of the actions must be judged not by 
the purity of their motives but by their conformity with statute. While 
the proclamations and the President’s statements accompanying them 
included much general language that more appropriately describes parks, 
wildlife refuges, and other land management systems, there are plenty 
of references to extraordinary features that qualify for the historic and 
scientific rubrics of the Act. 

Like the criterion in the Antiquities Act that requires areas proclaimed 
as monuments to include “objects of historic or scientific interest,” the 
restriction on reserving lands in the monument “to the smallest area 
compatible with the proper care and management of the objects to be 
protected” calls for an exercise of executive discretion . In Alaska immense 
land areas had to be withdrawn in part because of the extent of the 
“objects” being protected. As the President stated, among the areas to 
be protected; 


156. E.g.. 

there are hereby set apafi and reserved as the Admiralty Island National Monument 
ail lands, including submerged lands, and waters owned or controlled by the United 
States within the boundaries of the area described . . . The area reserved consists 
of approximately l.IOO.OOO acres, and is the smallest area compatible with the 
proper care and management of the objects to be protected. 

Proc. No. 4611, 3 C.F.R. §69 (1979); 

The Secretary of the Interior shall promulgate such regulations as are appropriate, 
including regulation of the opportunity to engage in a subsistence life-style by local 
residents. The Secretary may close the nattonai monument, or any ponion thereof, 
to subsistence uses of a particular fish, wildlife or plant population if necessary for 
reasons of public safely, administration, or to ensure the natural stability or continued 
viability of such population. 

ftrac. No. 4612, 3 C.F.R. § 72 (1979). In addition, each of the Alaskan national monument with- 
drawals contain this provision; 

All lands, including submerged lands, and all waters within the boundaries of this 
monument are hereby appropriated and withdrawn from entry, location, selection, 
sale or other disposition under the public lands laws, other than exchange. 

Proc. Nos. 46li-27, 3 C.FR. §§69-103 (1979). 

157. E.g.. Proc. No. 4611, 3 C.FR. 69 (1979) stacs that Admiralty island is “outstanding for 
its superiative combination of scionilic and historic objects.** listing archaeological sites, cultural 
history, and an ecology that includes a large population of nesting bald eagles, brown bears, and an 
unspoil«i coastal island ecosystem. Proc. No. 4612. 3 C.FR. § 72 (1979), states that the Aaiakchak 
National Monument is valuable for its unique volcanic feamres. including one of the world's largest 
calderas with a unique lake, examples of geological sequences and biological succession of plant 
and animal species, and a unique, largely self-contained climate, interacting with the caldera system 
is a unique subsistence culture of local residents. Proc. No. 4617, 3 C.FR. §82 (1979) describes 
Gates of the Arctic National Monument as both the site of “human habitation for approximately 
7.000 years, ’’ and as an area that affords an excellent opportunity to study undisturbed communities 
d'animais and plants. Proc. No. 4627. 3 C.F.R. § 102 (1979) depicts Yukon Fiats National Monument 
as the largest Alaskan solar basin and as one of the continent's most producti^^ habitats for wildlife 
due to the pristine ecology of its lush wetlands. 

A similar variety of qualities is cited in tte other 1978 Alaska withdrawals. 
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are the Nation’s largest pristine river valley, the place where man 
may first have come into the New World, a glacier as large as the 
State of Rhode Island, and the largest group of peaks over 15,000 
feet in North America. 

So long as the historic or scientific nature of the area can be justified, a 
decision to include a reasonable amount of surrounding territory would 
seem to be within the scope of executive discretion that is shielded from 
judicial disturbance. Indeed, once the executive determines that the Grand 
Canyon or the Malaspina Glacier is worthy of protection, a decision to 
include less than all of it within a national monument might be questioned 
as an abuse of discretion. 

The continued practice of making huge withdrawals under the Anti- 
quities Act, like the executive’s use of implied authority, has become its 
own greatest vindication. By arrogation, authority to go well beyond the 
Antiquities Act’s original intent has become vested in the executive. 
Congress has been aware of the executive’s unfettered use of the Act. In 
a few instances Congress’s disapproval has resulted in a reversal of ex- 
ecutive action.'^* Although a sharp congressional response to the creation 
of Jackson Hole National Monument led to the curtailment of the exec- 
utive’s authority in Wyoming under the Act, the statute has not otherwise 
been modified by Congress. Indeed, when Congress enacted FLPMA 
in 1976 it left the Antiquities Act intact while repealing almost all other 
sources of executive withdrawal authority. This leads to a conclusion, 
as in Midwest Oil, that Congress has impliedly approved, and thereby 
effectively granted, the broad authority under the Act that the executive 
has regularly exercised. Just as an implication of nonsiatutory withdrawal 
authority was built on undisturbed executive practice, a history' of ex- 
pansive interpretation of authority under the Antiquities Act has legiti- 
mated a broad construction. 


158. 14 WEEKLY COMP. OF PRES, DOC. 21 11 . 2112 (Dec. 4. 1978). 

159. E.g.. Jackson Hole National Monument was legislatively abolish^ and the lands merged 
into other systems. See notes I47--I49 supra and accompanying text. Grand Canyon National 
Monuir^nt was included in a National Paik by an act of Congress. Act of Jan. 3. 1975, § 3. 88 
Slat. 2090. Pub. L. No. 93-620 (codified ai 16 U.S.C. § 228b (1976)). 

160. See note 149 supra. 

161 . In reaction to the Alaska withdrawals under the Antiquities Act Congress curtailed executive 
withdrawal authority in that slate by limiting withdrawals of more than 5000 acres to 1 year's duration 
unless Congress approves bv a joint resolution. Alaska National Interest Lands Conservation Act. 
Act of Dec. 2, 1980, Pub. L. No. 96*487, §132b, 94 Stat, 2488 (to be codified at 16 U.S.C. 

§3213), 

162. See notes 208--210 infra. It has been aigued that the Antiquities Act is out of keeping with 
the purposes of FLPMA and should be repealed. Comment, Public Land Withdrawal Poliev and the 
Amie^uities Act, 56 WASH. L. REV. 439 (1981 ). 
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IV. WITHDRAWALS IN AN ERA OF PUBLIC LAND 
STEWARDSHIP 


A. Modern Land Policy 

A rather abrupt shift of public land policy accompanied the closing of 
the frontier around the turn of the century. As discussed above,'® the 
focus on disposal of public lands to achieve national goals — expansion, 
economic development, settlement of the continent — was changed as 
manifest destiny was accomplished. Certain lands were to be preserved 
to protect resources that might be needed by the nation — oil and gas, 
other minerals, timber, water, wilderness and recreational areas. Instead 
of wholesale repeals of the earlier laws allowing unrestrained private 
exploitation of the public domain, antidotal laws were enacted to salvage 
lands and resources that might be needed. A near crisis had prodded the 
Taft administration to withdraw millions of acres of oil lands from ap- 
propriation under the public land laws. This in turn moved Congress to 
enact the Pickett Act to facilitate future withdrawals, although the Court’s 
contemporary decision in Midwest Oil indicated that the President had 
the necessary authority to make the withdrawal in that case without a 
statute. In the same period Congress acted to protect other resources by 
defining authority for administrative officials to make withdrawals and to 
take other protective actions.'” 

It became clear early in the twentieth century that the public lands were 
to be used and developed in a manner that ultimately would satisfy long 
range national purposes. As the federal government’s role changed from 
a temporary guardian of lands and resources for eventual disposal, to a 
trustee holding and managing property for the best interests of the citi- 
zenry, it became necessary to provide authority and direction to the of- 
ficials who were in charge of the lands. Legislation supplied the framework 
for administering public lands professionally and responsibly in apparent 
recognition of the long term interests of the country in protecting and 
utilizing particular resources. Public land management policy evolved 
into a system of classification and management for particular uses. Man- 
agement commands were included in the Forest Service Organic Act of 
1897 that set up the Forest Service to manage the national forests.'® But 
the most sweeping advance toward a system of federal land use planning 
was enactment of the Taylor Grazing Act in 1934.'** This led to the 


163. See notes 7-30 supra, and accompanying text. 

164. See notes 31-44 supra, and accompanying text. 

165. Act of June 4. 1897, 30 Stat. 34 (codified as amended at 16 U.S.C. §§473-481). 

166. Act of June 18. 1934, ch. 865. 48 Stat. 1269 (codified as armmded at 16 U.S.C. §§315- 
315f). 
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withdrawal of all public lands for classification.'^'' No uses, except mining 
and mineral leasing, were allowed without the permission of the Bureau 
of Land Management. Although budgets and skills were so limited that 
the agency’s authority to plan for and control land use could not be 
exercised fully, significant depredations that were rampant in the past 
could be prevented. 

The modem trend in public land management is reflected in a host of 
statutes requiring intensive management of federal resources by govern- 
ment officials. The statutes include mandates to protect certain land from 
resource development. The earliest example is found in the mandate of 
the National Park Organic Act of 1916.'*® Officials were directed to 
manage the national parks “to conserve the scenery and the natural and 
historic objects and the wildlife therein and to provide for the enjoyment 
of the same in such manner and by such means as will leave them 
unimpaired for the enjoyment of future generations.”'*’ Wilderness areas,”® 
and to some extent national monuments,”' are classified and managed 
not to promote any conventional “use” but rather to preserve them in a 
pristine state. This is done in the interests of science and history. It also 
satisfies national psychological needs to commune with past and future 
generations and pursues important aesthetic and emotional values. Thus 
Congress has now made care of non-development resources such as rec- 
reation, wildlife, and wilderness an objective of public land manage- 
ment.”^ 

Perhaps the general policy of demanding care and protection of federal 
lands is best illustrated not by statutes dealing with lands specifically 


167. A few months after the Act became law the President withdrew from “seUiemenl. location, 
sale or entry” all public lands in 12 western states. Exec. Order No. 6910. November 26. 1934. 
This covered more than the 80 million acres of lands chiefly valuable for grazing that the statute 
authorized to be included in grazing districts. Furthermore, the President also acted to withdraw ail 
fHiblic lands not otherwise reser\'ed or withdrawn. Exec. Order No, 6964, Februaiy- 5. 1935. These 
executive orders may have been prudent, in that they prevented a land rush for the remaining public 
lands. Bat even if the actions were legally authorized, the classification authority of the Secretary 
was in doubt as to lands not covered by the 1934 Act. To remedy the situation Congress amended 
the Act to grant the Secretary discretionary authority “to examine and classify any lands withdrawn 
or reserved" under the two executive orders. Act of June 26. 1936, ch. 842, Tide I. §2. 49 Stat. 
1 976. This amendment provided the authority for the secretary to determine what uses were proper 
on the previously "wide open” public domain. See Utah v. Andrus, 446 U.S. 500 (1980). 

168. 16U.S.C. §1. 

169. W. 

170. E.g.. the Wilderness Act of 1964 defines a federal land area characterized as "wilderness” 

as “an area of undeveloped F^emJ land retaining its primeval character and influence, without 
permanent irnprovements or human habitation, which is protected and managed so as to preserve 
its natural conditions, . . 16 U.S-C. § IBKc). 

171 . See notes 111-117 supra and accompanying text. 

172. See Wilderness Symposium, 16 IDAHO L. REV. 379-535 (1980); M. McCloskey. The 
Wilderness Act of 1964— Its Background and Meaning, 45 ORE. L. REV. 288 (1966), 

! 73. See Wilkinson, Public Land Law: Some Connecting Threads and Future Directions. I PUB. 
LAND L. REV. I, 36(1980). 
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targeted for preservation but by those which govern use of lands that are 
to remain available for resource development. The national forests and 
the lands administered by the Bureau of Land Management comprise 
most of the public lands'” and continue to be available for grazing, timber 
harvesting, and mineral exploration and development as well as for wild- 
life habitat and recreation. Yet today administration of lands for these 
purposes is controlled by statutes'” and is markedly different from man- 
agement during the period of disposal of the public lands. The most 
comprehensive statutes are the Federal Land Policy and Management 
Act'” and the National Forest Management Act.'” 

Public land managers are now required by statutes to consider all of 
the “multiple uses” to which an area might be adapted,'” to impose fees 
for uses permitted to private parties, to engage in land use planning,'” 
and to involve the public in decisionmaking. These mandates evidence 
a congressional purpose to impose guidelines and limits on federal agen- 
cies in order to prevent unwise use or dissipation of public resources. 
Without necessarily removing federal lands from availability for private 
uses, Congress has required prudence in management, the kind of prud- 
ence that is exercised by a manager who must considerthe public resources 
not merely as commodities to be expended for today’s needs but as assets 
to be retained indefinitely and used for the benefit of future, as well as 
of present, generations. 

In addition to statutes dealing with general management of the public 
lands, Congress has, through the National Environmental Policy Act 
(NEPA),'*' superimposed upon the statutory mission of every federal 


174. In 1970 BLM and Forest Service land included over 85% of ail public lands. PLLRC 
REPORT, supra note 7. Appendix F at 327-328. Since the enactment of the Alaska National Interest 
Lands Consen'ation Act, Act of Dec. 2. 1980. Pub. L. No. 96-487 . 94 Stat. 2371, much land 
tbimerlv managed by BLM will be under the manaaement of other agencies. 

175. ’Seei6V.S.C. §§528-531, 1600, 1601. 1602. 1604; 43 U.S.C. §§ 1701, 1712. 1713, 1714. 

176. Act of October21 , 1976, Pub. L. No. 94-579. 90 Stat. 2743 (codihed at 43 U.S.C. §§ 1701- 
1782 and scattered sections of Titles 7. 10. 16, 22 . 25 , 30 , 40. 48 and 49 U.S.C.). See section IV 
B infra. 

177. Act of October 22, 1976. Pub. L. No. 94-588, 90 Stat. 2949 (codified at 16 U.S.C. §§ 1600- 
1610 and scattered sections of Title 16 U.S.C.). 

178. 16 U.S.C. §§528. 529, 531(a), 1600(3), 1601(d). 1604(e}(n, 1607; 43 U.S.C. §§ 1701(a)(7). 
17!2(cXI). i732(a). See Whaley. Muitipie Use Decision Making — Where Do We Go From Here? 
10 NAT. RES. J. 557 Il970); Strand, Statutory Authority Governing Management of the National 
Forest System — Time for a Change? 7 NAT. RES. J, 479 (1974); Dunsky, Improved Policymaking 
for the Muitipie Use of Public Lands, 5 U. MICH. J. L. REF. 485 ( 1972); Comment. Managing 
the Federal Lands: Replacing the Multiple Use System. 82 YALE L. J. 787 ( 1 973). 

179. 16 U.S.C. § 1604(d). Cf). Cg). (il; 43 U.S.C. § 1712. See also Forest and Rangelands 
Renewable Resources Planning Act of 1974, which requires long range planning and research 
programs for the management, use and protection of Forest Service lands. 16 U.S.C. § 1601, 
amending Pub. L. No. 93-378, 88 Stat. 476. 

180. 16 U.S.C. §§ 1^(3). 1601(c). i604(d), 1612, 1643(c); 43 U.S.C. § 1712(f). See note 2CK) 
infra. 

181. 42 U.S.C. §§4331-4361. 
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ageBcy an obligation to assess the environmental impacts of any “pro- 
posals for . . . major Federal actions significantly affecting the quality 
of the human environment. The stated purpose of the Act is “to create 
and maintain conditions under which man and nature can exist in pro- 
ductive harmony and fulfill the social, economic, and other requirements 
of present and future generations of Americans.”'*’ Enforceable obliga- 
tions under NEPA seem to be limited to those concerning the preparation 
of environmental impact statements consistent with the Act’s standards.'*’ 
The prerequisite of an impact statement may be avoided only if it would 
pose a clear and unavoidable conflict with other statutory obligations'®’ 
or if the agency involved exercises no discretion in the matter.'*® Con- 
sequently land management agencies have adopted apjM-opriate regulations'*’ 
and regularly must prepare environmental impact statements.'** 


182- Id. at §4332(2)(c). It has been held that NEPA “makes environmental protectitm paut of 
the mandate of every federal agency and depannient.” Calven Cliffs Coordinating Commin^, Inc. 
V, Atomic Energy Commission, 419F.2d 1109(D.C. Cir. 1971). Accord, Natural Resources Defense 
Council V. Morttsn, 388 ESupp. 829 (D.D.C. 1974) (NEPA supplements Secretary of Interior’s 
powers under Taylor Gra 2 ing Act). Set also 42 U.S.C. §§ 4333 (all agencies required to bring their 
regulations, policies and procedures into conformity with NEPA’s purposes), and §4334 (NEPA's 
policies Mid goals are to supplement existing authorizations of federal agencies). 

Among NEPA’s requirements, agencies must: use “a systematic, interdisciplinary approach 
... in planning and in decision-making;” “identify and develop methods and procedures , . . which 
will insure that presently unquantified environmental amenities and values may be given af^opriate 
consideration in decisionmaking along with economic and technical considerations:” “study, develop, 
and describe appropriate aUematives to recommended courses of action in any proposal that involves 
unresolved conflicts concerning alternative uses of available resources;” and “initiate and utilize 
ecological infonnaiion in the planning and development of resource-oriented projects.” 42 U.S.C. 
§4332<2)(A), (B), (E), and (H) (1976). 

183. 42 U.S.C. §4331(a)(1976). 

184. See Stryckers Bay Neighborhood Council, Inc. v. Karlen. 444 U.S. 223 (1980). 

185. E.g., Rint Ridge Dev. Co. v. Scenic Rivers Ass’n, 426 U.S. 776 (1976) (statutory lime 
limit for federal action too short to allow for EIS preparation); Texas Comm, on Natural Resources 
V. Bergland, 573 F.2d 201 (5th Or.), cen. denied, 439 U.S. 966 (1978) (legislative history of 
National Forest Management Act set forth standards for clear-cutting in national forests during period 
while permanent regulatiwis were being developed). 

186. NMural Resources Defense Council, Inc. v. Bcrklund, 609 F.2d 553 (D.C. Cir., 1979) 
(preference right coal lease must be granted to holder of prospecting permit if statutory z^uiremems 
ij^t; it CMtnot depend on preparation of KS); South D^ota v. Andms, 462 F.Supp. 905 (D. S.D. 

1978) , affirmed, 614F-2d 13^ (1980) (no EIS required for patent to mining claim because issuance 
is aondiscretionary). 

187. 7 C.F.R. § 3100 (Department of Agriculture). 18 C.FR. § 707 (Water Resoirces Council), 
43 C.F.R. §3040 (Bureau of Land Management). See 40 C.F.R. part 1500 (regulations applying 
generally to NEPA compliance). 

188. Natural Resources Defense Council. Inc. v. Berklund, 609 F.2d 553 (D.C. Cir., 1979) 
(Mina’al Lands Leasing Act); Ventura County v. Gulf Oil Corporation, 601 F.2d 1080 (9th Cir. 

1979) (Mineral Lands leasing Act); Natural Resources Defense Council, Inc. v. Hughes, 437 F.Supp. 
983 (D. D.C. 1977) (federal coal leasing program). But see Kleppe v. Sierra Club, 427 U.S. 3^ 
(1976) (agency has disemion to determine when a “proposar’ exists); Friends of the Earth v. Buiz, 
406 F.Supp. 742 (D. Mont. 1975) (agency’s determination of whether EIS is required is necessarily 
governed by rule of reason). 
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B. The Federal Land Policy and Management Act. 

The conservation trend — insistence upon sound management of public 
lands and selective preservation — grew throughout the first three quarters 
of the 20th century. Public land laws were exhaustively reviewed by the 
Public Land Law Review Commission and the commission’s conclusions 
were reported in 1970.'*'’ The report contained 137 principal recommen- 
dations and hundreds of other, lesser recommendations. Much commen- 
tary, discussion, and criticism followed issuance of the report,''* but 
Congress took no action to implement the recommendations for five years. 
Finally, with the enactment of the Federal Land Policy and Management 
Act (H-PMA)”' many of the recommendations in the report, or variations 
upon them, were adopted.'” 

A dominant theme in the Public Land Law Review Commission’s report 
was the assertion of the public’s interest in public resources. Although 
the 19th century motif of distributing public lands to private individuals 
and encouraging their private development had become largely outmoded, 
the vast majority of lands owned by the public were being managed with 
little direcdon from Congress. Congress expressly repudiated the old 
policy, declaring it to be federal policy that “the public lands be retained 
in Federal ownership” unless it is found through the FLPMA land planning 
procedures that disposal of certain parcels “will serve the national in- 
terest,”'” 

Before the FLPMA was enacted, the Bureau of Land Management 
(BLM), steward of about 60% of the public domain, was confined to 
antiquated management systems by limited budgets and lack of congres- 


189. PLLRC REPORT, supra note 7. 

190. See. Svmposium Presenting an Anahsis of the Public Land Law Review Commission Report. 
6 LAND & WATER L. REV. 1-457 (1970); 54 DEN. L. J. 383-664 (1977); Hagerstein, One Third 
of the Nation's Land— -Evolution of a Policy Recommendation. 12 NAT. RESOURCES J. 56 (1972); 
Hillhouse, Public Land Law Review Commission Report: Ice-Breaking in Reserved Waters, 4 NAT. 
RESOURCES L. 368 (1971); Mays. Environmental Recommendations of the Public Land Law 
Review Commission and Their Implementation. 5 NAT. RESOURCES L. 271 (1972). 

191. Act of October 21, 1976, Pub, L- No 94-579. 90 Stat. 2743 (codified at 43 U.S.C. §§ 170!- 
1782 and scattered sections of Titles 7. 10. 16, 22, 25 . 30. 40, 48 and 49 U.S.C,). 

192. See Carver. Federal Land Policy and Management Act of 1976: Fruition or Frustration, 54 
DEN. L. J. 387 (1977); Muys, The Public Land Law Review Commission Impact on the Federal 
Land Policy and Management Act of 1976. 21 ARIZ. L. REV. 301 (1979). Muys (at 307) points 
out that many commission recommendations not addrcs-sed by FLPMA were addressed in other 
legislation around the same time. E.g., ftiblic Rangelands Improvement Act, Act of October 25, 
1978. Pub. L. No. 95-514, 92 Stat. 1803; Outer Continental Shelf Lands Act Amendments. Act of 
September 18. 1978, Pub. L. No. 95-372, 92 Slat. 629; National Forest Management Act, Act of 
October 22, 1976, Pub. L. No. 94-588, 90 Stat. 2949; .Act of October 20, 1976, Pub. L. No. 94- 
565, 90 Stat. 2662 (codified at 31 U.S.C. §§ 1601-1607) (providing for federal payments in lieu of 
local taxes); Federal Coal Leasing Amendments Act of 1975, Act of August 4, 1976, Pub. L. No. 
94-377. 90 Stat. 1083. 

193. 43 U.S.C. |l70i(a)(l). 
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sional direction. Other land management agencies had the benefit of 
somewhat better resources and guidelines. Until the enactment of the 
FLPMA, BLM had no organic act and had to grope through a maze of 
congressional enactments, resolving contradictions and filling gaps in its 
agency mission by divining the congressional will as expressed through 
the most recent legislation. 

The FLPMA attempted to bring federal land management into the 20th 
century by insisting upon greater responsibility and managerial regularity. 
Better land use planning and management were sought by providing for 
inventories and for comprehensive land use plans. Congress directed 
the use of criteria'** that show an overriding concern for better protection 
of federal resources.'*’ Procedures were set out for acquisitions, sales, 
and exchanges of public lands.'** Detailed provisions specified how the 
Bureau of Land Management is to be administered,'** and public partic- 
ipation was built into many of the bureau’s activities.^ The Act affirmed 
a national interest in maintaining a supply of domestic resources and 
stated that the public lands should be managed consistently with that 
goal,®' and with the goals of the Mining and Minerals Policy Act of 
1970.“’ But there were scant practical directives in the Act to carry out 


194. E.g.. Forest Service, Act of June 4, 1897, ch. 2, 30 Siai. 34~36 (codified at !6 U.S-C. 
§§47.3-482, 551 (1976)); Bureau of Reclamation, Act of June 17, 1902. ch. 1093. 32 Stat. 388 
(codified at 43 U.S.C. §§391. 41 1, 1457); National Park Service, Act of August 25. 1916. ch. 408, 
39 Stat. 535 (codified at 16 U.S.C. §§ 1-3. 22. 43); Fish and Wildlife Service. Act of August 8, 
1956, ch. 1036, 70 Stat. 1119 (codified at 16 U.S.C. 1742(a)). 

195. 43 U.S.C. §§1711, 1712(1976). 

1%. 43 U.S.C. §1712(0(1976). 

197. £,g..43U.S.C. § 1712(c)(3)providesthatthe Secretary shair'giveprioritytothe designation 
and protection of areas of critical environmental conceni,*’ and § 17 1 2(c)(6) requires him to “consider 
the relative scarcity of the values involved and the availability of altemalive means (including 
recycling) and sites for realization of those values.” 

198. 43 U.S.C. § 1715 (acquisitions), § 1713 (sales), and § 1716 (exchanees). 

199. 43 U.S.C §§1731-1748(1976) 

2(X). £.g., 43 U.S.C. §§ 1712(f), 1714(h) (1976). Involvement of the public in hearings, debates, 
rejx>ns, etc. was heralded by commentators as the roost effective means of furthering the public 
interest. Rekh,The Public and the IVaiion's Forests, 50 CALIF. L. REV. 381, 403-406 (1962). 

Greater public participation in public land management was urged in the report of the Public Land 
Law Review Commission. See PLLRC REPORT, supra note 7, at 256. See generally. Achterman 
and Fairfax, The Public Participation Requirements of the federal Land Polic\ and Management 
Act, 21 ARIZ. L. REV. 501 (1979). 

201. 43 U.S.C. § 170!(a){l2). Another section of the Act states that ‘’except as piovided in 
[specified sections] and in the last sentence of this paragraph, no provision of this section or any 
other section of this .Act shall in any way amend the Mining Law of 1872 or impair the rights of 
any locators of claims under that Act. . . .”43 U.S.C. § 1732(b). The exceptions seem to have a 
potential for swallowing much of the saving language. TOs is especially true of the “last sentence” 
referred to, which reads: “In mjmaging the public lands die Secretary shall, by regulation or otherwise, 
take any action necessary to prevent unnecessary or undue degradation of the lands.” Id. 

202. 30 U.S.C. § 2Ia. The Act declares it to be in the national interest to foster private enterprise 
in developing an “economically sound and stable” mining indusir)'. in mining research, in devel- 
opment of domestic minerals, and in disposal and reclamation of mineral waste. 
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these purposes; the dominant theme was prudent, conservative manage- 
ment. Indeed, in a number of respects practices under the 1872 General 
Mining Law^“ were restricted or modified. and the Act included among 
its most extensive and specific provisions measures for the presen'ation 
of environmental values which often conflict with resource develop- 
ment.^*^ It is in this context that the Act’s provisions concerning executive 
withdrawals must be considered. 

Taking a cue from the Public Land Law Review Commission’s report,-®’ 
Congress sought to deal with some of the mysteries of executive with- 
drawal authority. With extraordinary precision, Congress expressly re- 
pealed the President’s implied delegation of authority, specifically citing 
Midwest Oil in the statute,’^ and repealed 29 statutory provisions for 
executive withdrawal authority.*®’ Consequently only a few statutes grant- 
ing executive withdrawal authority remained intact.**'® 

As discussed above. Midwest Oil did not decide the validity of post- 
Pickett Act withdrawals. The FLPMA preserves all withdrawals “in ef- 
fect’’ at the time of its enactment but does not purport to validate or cure 
defects in attempted withdrawals that suffered from a legal defect,’" It 


203. One court has said that the Secretary's ruiemaking authority contained in the Act is extensive 
enough to authorize any regulations upon the use of the public lands so long as they are “reasonabiy 
related to the broad concerns for the management of public lands set forth in FLPMA." Topaz 
Beryllium Co. v. United States, 649 F.2d 775, 779 (lC»h Cir. 1981). 

204. See note 16 supra. 

205. 43 U.S.C. §§ I732{b), 1744. 1781(f). 1782. See note 201 supra. 

206. £.g.. 43 U.S.C. §§ I70Ua)(8). 1702(c). 1712(0(2). 1712(0(3). 1712(e)(6). l7J2<cM8U 
1732. 

207. PLLRC REPORT, supra note 7 at 54-57. The Commission's Recommendation 8 stated: 
Large scale limited or single use withdrawals of a pcrmaiieni or indefinite term 
should be accomplished only by act of Congress. All other withdrawal authority 
should be expressly delegated with statutory guidelines to insure proper justification 

for proposed withdrawals, provide for public participation in their consideration, 
and establish criteria for Executive action. 

At 54, 

208. Effective on and after the date of approval of this Act. the implied authority of the 
President to make withdrawals and reseiwaiions resulting from acquiescence of the 
Congress (U.S. v. Midwest Oil Co., 236 L'.S. 459) and the following statutes and 
parts of statutes are repealed. , . . 

Pub. L. No. 94-579, § 704(a). 90 Scat. 2744. 2792 (1976). 

209. Id. 

210. I.e.. the Antiquities Act, 16 U.S.C- §§431 et seq.: the Fish and Game Sanctuaries Act, 16 
U.S.C. §694: the Taylor Grazing Act. 43 U.S-C. §§315 er seq., the Defense Withdra'wal Act, 43 
U.S.C. §§ 155 SI seq.; and the Alaska Native Claims Settlement Act, 43 U.S.C. §§ i610(a)(3), 
1615(d)f]), 16i6(d) (the authority of each, with the possible exception of § 1616(d)(1), has expired. 
See 43 U.S.C. § 1621(h)). 

211. 43 U.S.C. § 170UC) states: 

All withdrawals, reservations, classifications, and designation.s in effect as of the 
<kte of approval this Act shall remain in full force and effect until modified under 
the provisions of this Act or other applicable law. 

If an invalid withdrawal is discovered, the land can be withdrawn anew under the FLPMA procedures , 
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does require a substantial number of withdrawals to be reviewed by the 
Secretary and either revoked or continued.-’^ 

Most of the millions of acres that have been withdrawn are subject to 
the law as it existed before October 21, 1976, the FLPMA effective date. 
Therefore future challenges to withdrawals made after the Pickett Act 
and before the enactment of FLPMA may be expected.-'^ While chal- 
lengers may argue that the Pickett Act itself extinguished the authority 
found in Midwest Oil, the fact that Congress saw fit to repeal the Pres- 
ident’s “implied authority” under Midwest Oil suggests that the authority 
had not been extinguished by the Pickett Act. There would have been no 
reason for the repealer unless Congress assumed that implied authority 
survived the Pickett Act; Midwest Oil had dealt with the issue only in a 
pre-Pickett Act context. Even if the Pickett Act extinguished the Presi- 


See notes 226-235 infra and accompanying text. Bui this would not be effective to defeat established 
rights, e.g., claims perfected under the mining law. Exercises of secretarial authority under the Act 
are to be “subject to valid existing rights.” Act of Oct. 21, 1976, Pub. L. No. 94-579, §70l{h> 
(reprinted in note following 43 U.S.C. § 1701 ). Although “claims” are something less than “rights,” 
Stockley v. United States, 200 U.S. 532, 544 (1923) (dictum), it has been held that dedication of 
public land to uses inconsistent with a mining claim can result in government liability for damages. 
United States v. North American Transp. v. Trading Co., 253 U.S. 330 (1920). 

212. The Act directs the Secretary of the Interior to review within fifteen years existing withdrawals 
from mining or mineral leasing of Bureau of Land Management and Forest Service lands, and all 
withdrawals of cermin lands administered by odier agencies, in the eleven Western states. 43 U.S.C. 
§ 1714^(1). The Secretary then is to report to the President recommendations concerning contin- 
uation of the withdrawals. The President In turn reports his recommendations to Congress. The 
Secretary then can terminate any withdrawals that were not made by Congress unless Congress 
(Ejects by a concurrent resolution within 90 days. 43 U.S.C. § 1714(I)(2). 

As of the end of fiscal year 1981, 233 withdrawals covering about 20.4 million acres had been 
revoked. Most of the lands bad been closed to mineral leasing, mining location or both. U.S. 
Dcpanment of the Interior, Bureau of Land Management. Division of Land Resources and Realty, 
Withdrawal Review Year End Report, October 16. 1981. Some withdrawals not required to be 
reviewed by §204(i) of FLPMA (43 U.S.C. § 1714 (I)) were revoked. Apparently none of the 
revocations were made according to the prescribed procedures for referral of the Secretary's rec- 
ommendations for continuation or termination of withdrawals. The office of the Solicitor for the 
Ekpartmeitt of the Interior has taken the position that FLPMA in § 204(a) provides the Secretaiy 
with independent revocation authority. See Memorandum from Associate Solicitor. Energy and 
Resources to Assistant Secretary, Land and Water Resources. Oct. 30. 1980. Section 204(a) states 
that “[T]he Secretary is authorized to make, modify, extend or revoke withdrawals but only in 
accordance with the jiMovisions and limitations of this section.” The memorandum points out that 
the provision of §2()^1) had its origin in a section of a predecessor bill separate from § 204(a). 
Furthermore, §204(1) says that “the Secretary may aci to termittate withdrawals crther than those 
made by Act of Congress in accordance with the recommendations of the President ...” (emphasis 
added). The Associate Solicitor's memorandum attaches great significance to the difference in ter- 
minology. Having treated the authority in §§ 204(a) and 204(1) distinctly, the memorandum argues 
that a withdrawal reviewed under §204(1) can be revoked under either section. The argmrsent is 
plausible with respect to withdrawals that were ouside the required review process of §204(1) (even 
if they are, in fact, reviewed), but for those that are within the purview of § 204(1) the most reasonable 
construction is that 1204(a) authority to revoke is not a^iiable. By its terms § 704(a) authority is 
restricted by “the provisions and limitations of this section [204].” 

213. Portland General Electric Co. v. Kleppe, 441 F.Supp. 859 (D. Wyo. 1977) is the only such 
challenge brought so far. it was unsuccessful. See notes 99-104 supra and accompanying text. 
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dent’s earlier implied delegation of authority, it could be argued that 
Congress has since acquiesced in post-Pickett Act withdrawals, giving 
rise to a new grant of authority. It might be urged that this authority was 
not extinguished by the repealer. The argument is not untenable, but it 
seems inconsistent with Congress’s apparent intent. The most plausible 
interpretation of the repealer, supported by the legislative history,-” is 
that it extinguished all implied authority that existed in 1976 and that the 
citation to Midwest Oil was not intended to limit it to pre-Pickett Act 
authority. By the time FLPMA was passed, many assumed that the Pickett 
Act did not limit executive withdrawal authority.-'^ In any event, in the 
FLPMA Congress may simply have been rejecting all impliedly delegated 
withdrawal authority and used the citation to Midwest Oil to illustrate 
rather than to limit the type of authority being repealed.-'^ 

Having repealed most of the authority of the executive to make with- 
drawals, the Federal Land Policy and Management Act vested the ex- 
ecutive with broad new withdrawal authority, subject to certain procedural 
requirements.’’' The authority was delegated not to the President, but 
directly to the Secretary of Interior.-'* The purposes for withdrawals were 
articulated for the first time in a new, functional definition, and statutory 
procedures were engaged for a wide range of administrative actions that 
fall within the definition of a “withdrawal” and which are not undertaken 
in the exercise of independent authority to control the public lands. 


214. See, i.g.. H. R. REP. NO. 94-1163, 94th Cong., 2d Sess. 9 (1976), reprinted in [1976] 
U.S. CODE CONG. & AD. NEWS 6175, 6183 (indicating the Act would, “with certain exceptions 
. . . repeal all existing law relating to executive authority to create, modify, and terminate withdrawals 
and reservations”). Charles L. Wheatley, Jr., the leading authority on public land withdrawals, 
reaches the conclusion “that FLPMA bars all claims of implied authority in the Executive as far as 
Congress is concerned.” Wheatlev. Withdrawals Under the Federal Land Policv Management Act 
of 1976, 21 ARI2. L. REV. 311, 319 (1979). 

215. E.g., 40 Op. Att’y Gen. 73 (1941) discussed at notes 77-98 supra. 

216. Arguments that there is some non-siatutory authority for withdrawals outside the FLPMA 
may be raised again. Should the executive embark on a program of non-FLPMA withdrawals that 
is not checked by Congress, the Midwest Oil rationale could be regenerated. 

217. 43 U.S.C, §§ 17i4(a>-17l4(l) (1976). Final regulations implementina the provisions have 
been published. 46 Fed. Reg. 22,585 (1981) (to be codified in 43 C.F R. §12200, 2300, 2920). 

218. Presidential authority had long been delegated to and exercised by the Secretary of the 
Interior. Exec. Order No. 10,355, 17 Fed. Reg. 4831 (1952); Exec. Order No. 9337, 8 Fk. Reg. 
5516(1943); Exec. Order No. 9146. 7 Fed. Reg. 3067 (1942). 

219. 43 U.S.C. § 1702(j) defines “withdrawal” as: 

withholding an areaof Fedcr^ land frcwn settlement, sale, location, or entry, under 
some <»• ail of the general land laws, for the purpose of limiting activities under 
dtose laws in tmler to maintain other ptd)lic values in the area or reserving the area 
for a particular public purpose or program: or transferring jurisdiction over an area 
of Federal land, od»r than “property” governed by the Federal Property and Ad- 
ministrative Services Act, as amended from wie department, bureau or agency to 
ancHher department, bureau or agency. 

220. ITie Secretary ofttm may chwse from several sources of authority in deciding to restrict 
activities on die public land. See notes 261-267 infra and accompanying text. 
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Few substantive restrictions were imposed. For instance, there was no 
restriction on removing lands from entry under the mining laws as in the 
Pickett Act. Indeed, the Secretary was expressly granted all of the au- 
thority that the executive possessed under its formerly implied delegation 
of authority. But Congress prescribed procedures and considerations to 
regulate the exercise of the Secretary’s authority.-' This was intended to 
regularize administrative practice that had in the past been used to effect 
withdrawals which were “not always in the best interest of all the peo- 
ple.’’-- 

The FLPMA withdrawal procedures were expected to achieve better 
“balance” between “public concern over the possibility of excessive 
disposals of public lands on the one hand and excessive restrictions on 
the other.”’-’ First, the Secretary was directed to take certain factors into 
account and follow specified procedures in effecting a withdrawal. 
Second, the Secretary was required to report withdrawals to the Congress 
which may then reverse his decisions by following a simplified proce- 
dure.-^ 

The applicable procedures under FLPMA depend on the amount of 
land withdrawn and the urgency of the need for protective action. Small 


22 i. The administrative practices and regulations that applied to withdrawals before enactment 
of the FLPMA were found at 43 C.F.R. part 235 1 . They are described in Strauss. Rules^ Adjudications, 
m\d Other Sources of Law in an Executive Department: Refiections on the Interior Department's 
Administration of the Mining law, 74 COLUM. L. REV. 1231. 1249-53 (1974)and Moran. With’ 
drawals and the Mineral Landman, 16 ROCKY MT. MIN. L. INST. 757. 773-83 <!97l). 

222. H. R. REP- NO. 1163. 94th Cons., 2d Sess. 1 (1976). reprinted in fI976] U.S. CODE 
CONG. &AD. NEWS 6175. 

223. Id. at 3. reprinted in [1976] U.S. CODE CONG. & AD. NEWS 6177. 

224. See notes 226-235 infra and accompanying text. The Secretaty may segregate land from 
the operation of any or aii of the public land laws for up to two years while it li considered 
for withdrawal. Segregation may be made by publishing a notice in the Federal Register indicating 
that a withdrawal is being considered. 43 U.S.C. § i714(b)(l). 

The prcx:edures for making withdrawals prior to FLPMA were similar but far Jess detailed. See 
43 C.F.R. part 2351 (1980). The regulations for withdrawals under FLPMA are found at 43 C.F.R. 
part 2300 (1981). 

225. 43 U.S.C. § 1714(c)(1). The procedure for congressional veto is designed to avoid roadblocks 
that can normally inhibit or prevent legislation. Congress has only 90 days to act, and after 30 days 
a motion may be m^e to disch^e a resolution from a committee th^ has not acted on it. It is 
then in onier to move to introduce the resolution on the floor. Floor debate is limited to one hoar, 
and the mesion may not be amended. 

Hie language of the provision is fraught with interpretive problems. For instance, § I714<c)(I) 
stales that the withdrawal will be ineffective “if the Congress has adopted a concurrent resolution 
sating that such House does not approve the withdrawal" (emphasis added). This inconsistency 
within the section is probably owing to haste in preparing the final version of the bill. The device 
of a veto by concurrent resolution was adopted by the Conference Committee in lieu of the House 
bilFs provision for veto by either house of Congress. Artother internal inconsistency arises from the 
section’s reference to “the Presidential recommendation” while the power to make recommendations 
was given expressly to the Secretary’ of Interitr. This probably arises from the feet that the entire 
section with regard to expediting the consideration of a resolution by Congress was added by the 
Conference Committee’s adoption of the language of what is now § 1714(!> (providing for expedited 
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withdrawals — those aggregating less than 5,000 acres — may be set aside 
without restriction so long as they are for a “resource use.”-“ Withdrawals 
for proprietary purposes, such as sites for administrative buildings or 
facilities, may be made for up to twenty years.--^ Small withdrawals may 
also be made to preserve the lands for a use being considered by Congress, 


congressional review of presidential recommendations with regard to existing withdrawals; see note 
212 supra. 

Congressional vetoes have l^n employed increasingiy in recent legislation. Their propriety can 
be questioned as a violation of the separation of powers doctrine in that it may allow usurpation of 
the constitutional allocation of decisionmaking authcwity. E.g., Schwartz, The Legislative Veto and 
the Constitution— A Reexamimtion. 46 GEO. WASH. L. REV. 351 (1978); McGowan, Congress. 
Court and Control of Delegated Power, 11 COLUM. L. REV. 1119 (1977); Bruff and Gellhom, 
Congressional Control of Administrative Regulation: A Study of Legislative Vetoes, 90 HARV. L. 
REV. 1369 (1977). 

Specific objections to die legislative veto include; 1. It may deprive the executive of its consti- 
tutional power faithfully to execute the laws provided for in an. II. section 3; 2. It may deprive the 
executive of the ability to «>nsider and approve or veto legislation provided for in Art. I. section 
7; 3. it may deprive the judiciary of (he authority to determine cases and controversies provided by 
Art. III. section 2 which, as implemented by Congress, allows review of agency decisions ie.g., 
Administrative Procedure Act, 5 U.S C. §§ 701-706); 4. If only one house can override a particular 
action, the principle of bicameralism expressed in .^rt. I, section 1 may be offended. See Chadha 
V. Immigration and Naturalization Service, 634 F.2d 408 (9th Cir. 1980), prob. Juris noted. 50 
U.S.L.W. 3244 (Oct. 6, 1981) (holding u.nconstitutional 8 U.S.C. § 1254(c)(2) which allows a one 
house resolution to disapprove an agency suspension of a deportation order) and Consumer Energy 
Council of America v. Federal Energy Regulatory Comm'n. No. 80-2184 (D.C. Cir. Jan. 29, 1982) 
(holding unconstitutional § 202(c) of the Natural Gas Policy Act, 15 U.S.C. § 3342(c) which provides 
for one house veto resolution of rules for incremental pricing in natural gas deregulaticm). 

Whether a court upholds or rejects specific legislative veto provisions may depend upon the extent 
to which the legislative branch has attempted to involve itself in enforcement or interpretation of 
laws, as opposed to its constitutional function of making laws. Thus, a delegated legislative function 
may be susceptible to a greater degree of retained authority to manipulate agency decisions than a 
fuaction that is essentially judicial or administrative. As discussed earlier, authority to withdraw 
public lands is rooted in (Congress’s power under the Property Clause, Art. IV. section 3, clause 2. 
In the past, the power has been impliedly delegated to the executive, but the FLPMA dealt specifically 
with the terms on which such authority would be delegated and exeirised in the future. Assuming 
the Courts of .Appeals’ decisions in Chadha and Consumer Energy Council supra, are upheld, the 
device in 43 U.S.C. § 1714(c)(1) for congressional disapproval of executive withdrawals by con- 
current resolution nevertheless may be constitutional. Congress may have broader authority to oversee 
the exercise of legislative power it has delegated to the executive than it has to oversee executive 
enforcement of the laws made by Congress. Thus, decisions to withdraw public lands, encompassed 
within the authority of the Property Clause, are more appropriately reserved for legislative oversight 
than are decisions involving individual deportations that have been made in the course of administering 
the Immigration and Naturalization Act (enacted under Congress’s power "To establish an uniform 
Rule of Naturalization” in Art. I, section 8. cl. 4). Decisions setting particular rate structures under 
the Natural Gas Policy Act (enacted under the commerce power. Art. L section 8. cl. 3) jxesent a 
closer question in that diey may establish a nationally applicable legislative policy, a function less 
likely to offend separation of powers principles. See also note 243 infra, discussing 43 U.S.C, 
§ 1714(6), a provision of the FLPMA under which (he Secretary of the Interiorls diluted to withdraw 
lands upon a determination of emergency by a committee of either house. 

226. 43 U.S.C. § 1714(d)(1) (1976). Given the coverage of other subsections of § i7I4(d), 
“resource uses” must refer to those uses listed in § 1702(c), namely “recreation, range, timber, 
minerals, watershed, wildlife and fish, and natural scenic, scientific and historical values.” 

227. 43 U.S.C. 11714(d)(2) (1976), 
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but they are limited to five years duration.^® As with larger withdrawals, 
the FLPMA requires that public heatings be held prior to a small with- 
drawal order. 

Withdrawals of significant size — those 5,0(X) acres and larger — ^may 
be made for up to 20 years for any purpose. Whenever acting under 
this provision the Secretary must notify both houses of Congress that a 
withdrawal is being made and furnish extensive information to the relevant 
committee of each house. The required information includes the essential 
facts concerning the withdrawal,^' environmental and economic fac- 
tors,^^^ consideration of impacts on other existing and potential uses,“’ 
intergovernmental effects,^^ and opportunities for public participation. 

The Acts’ requirement of a thorough assessment of the matters listed 
in Section 204(a)(2) of the FLPMA is reminiscent of the requirement in 
NEPA that an environmental impact statement accompany proposals of 
a federal agency that would have a significant effect on the human en- 
vironment. Presumably, an agency forced to identify and consider cer- 
tain factors will not ignore them in formulating a decision. Yet, as under 
NEPA, the agency need not reach a particular decision flowing from the 
information it considers.^’’ And, as with NEPA decisionmaking, the lack 


228 . 43 U.S.C. § 1714(d)(3) (1975). 

229. 43 U.S.C. § 1714(h) (1975). 

230. 43 USE § 1714 (cXl) (1976). Five thousand acres was the limit of executive withdrawal 
authority under the Defense Withdrawal Act, 43 U.S.C. § 156 (1976). The l^islative history of that 
Act indicates that this size was selected because *‘[t)estimony of witnesses for the Department of 
the Interior made it clear that the great majority of individual applications for any one {voject or 
facility in fact involve lands of less than 5.000 acres, . . . and the Department of Defend in its 
report does not object to this section of the act.” S. REP. NO. 857, 85th Cong. , 2d Sess. 69 (1957), 
reprinted in [1958] U.S. CODE CONG. & AD. NEWS 2227, 2240. 

231. 43 U.S.C. § 1714{c)(2)(I), (9), (12) (1976). 

232. 43 U.S.C. M7l4(c)(2)(2)(1976). 

233. 43 U.S,C. § I714(c)(2){3)-(6) (1976). 

234. 43 U.S.C. § 1714(c)(2), (7), (8) (1976). 

235 . 43 U.S.C. I ni4<cK2), (10), (1 1) (1976). 

236. 42 U.S.C. |4332<2)(c) (1976). See notes 181-388 supra and accompanying text. Satisfying 
this provision does not render compliance widi NKV\'s reqnirement of an environmental impact 
statement (EIS) unnecessary. A withdrawal constituting a major federal action that will have a 
significant effect on die environment must still be accompanied by an EIS. But cf. Alaska v. Carter, 
462 F.Sapp. 1155 (D, Alas. 1978) (NEPA’s requirements may be avoided to the extent Uiat time 
constraints of an emergency withdrawal would prevent full compliance.) See also Forest and Range 
L®d Renewable Rescmrces Planning Act, i6U.S.C. §§ 1600-1676(1976). (Secretary of Agriculmre 
to consider physical, biological, economic and other factors in developing resource management 
plans for the National Forests). 

ITiere is a potential for duplication among FLPMA 's informational requirwnents for withdrawals, 
NEPA’s EIS requirement, and requisites of the Renewable Resources Planning Act. Duplication may 
be minimized by combined repOTling, which seems to be contemplated in the Council on Envimn- 
mental (^ality regulations under NEPA, 40 C.F.R. §§ 1500.2(c), 1500.4(k), 1502.25 (1981). 

237. Under NEPA, an agency must show that it had information cm the relev^l factors listed in 
§ 102(2)(c) (42 U.S.C. § 4332(2)(c) (1976)), but if the reccwd shows that the factors were considered, 
the courts will not overturn an agency’s decision. E.g., in Calvert Cliffs Cocsdinating Comm., inc. 
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of substantive direction in the statute makes unlikely any judicial reversal 
of an agency decision that may seem unwise in light of the information 
produced. So long as the procedural requirements in the FLPMA are 
followed-* and the information furnished to Congress is adequate, it is 
predictable that a court would refuse to set aside the action.-® Only if 
the withdrawal decision is so unreasonable as to be arbitrary and capri- 
cious is a judicial challenge likely to succeed.-'" 

The procedures and limitations for significant withdrawals may be 
avoided regardless of file size of a proposed withdrawal in an “emer- 
gency. ” Any time the Secretary of Interior determines that “extraordinary 
measures must be t^en to preserve values that would otherwise be lost,” 


V. United States Atomic Energy Comm’n, 449 F.2d 1 109, U t2 (D.C. Cir. 1971). the court said: 
Thus the general substantive policy of the Act . . . leaves room for a responsible 
exercise of discretion and may not require particular substantive results in particular 
problematic instances. However, the Act also contains very important ‘procedural' 
provisions — provisions which are designed to see that ail federal agencies do in fact 
exercise the substantive discretion given them. 

In Strycker’s Bay Neighborhood Council v. Karlen, 444 U.S. 223, 227--28 (1980), the Court said 
“the only mie for a osurl is to insure that the agency has considered the environmental consequences; 
it cannot ‘interject itself within the area of discretion of the executive as to the choice of the action 
to be taken.' citing Kleppe v. Sierra Club. 427 U.S. 390. 410 n. 21 (1976). 

238. See Strycker’s Bay Neighborhood Council v. Karlen, 444 U.S. 223 (1980). There the Court 
reversed a court of appeals’ finding that environmental factors should be given determinative weight, 
holding that NEPA imposes duties that are essentially procedural. Cf. Vermont 'Vankee Nuclear Power 
Corp. V. Natural Rescnirces Defense Council, Inc.. 435 U.S. 519. 546 (1978), in which the Court 
stated that “if courts continually review agency proceedings to determine whether the agency em- 
plo^d procedures which were, in the coun’s opinion, perfectly tailored to reach what the court 
perceives to be the 'best' or 'coirect’ result, judicial review' would be totally unpredictable.*" The 
Court then observed that “the only procedural requirements imposed by NEPA are those stated in 
the plain language of the Act.” Id. at 548. 

239. Cf. Mountains States Legal Foundation v. Andrus. 499 F.Supp. 383 (D. Wyo. 1980) (pro- 
hibition against mineral leasing of lands subject to wilderness classification study was tantamount 
to '‘withdrawal"" and thus invalid unless FLPMA procedures followed); see discussion in note 267 
infra. 

240. It may be argued that the requirement of furnishing information to Congress in 43 U.S.C. 
§ 1714(d)(2) is for the benefit of Congress alone, not the public and therefore standing should be 
denied to a number of the public challenging the adequacy of the information. But informed public 
participation is a value that persuades the Act. See Achterman and Fairfax, The Public Participation 
Requirements of the Federal Land Policy and Management Act. 21 ARIZ. L. REV. 501 (1979). 
Therefore litigants may have a sufiicient stake in the process to be within the zone of interests 
protected by the Act. See Atchison. Topeka, and Santa Fc R.R. v. Callaway, 431 F.Supp. 722, 727 
(D.D.C. 1977) (private parties have standing to challenge impact statement prepared under NEPA 
for a legislative proposal because purpose was not only to inform Congress but also to inform the 
public and fester meaningful public panidpation). 

241 . The Adminbtrative Procedure Act, 5 U.S.C. §§ 70i-706 (1976), provides for judicial review 
of agency a:iion unless such review is prohibited by statute or committed to agency discretion by 
law (§701). The scope of review is described in §706, which allows the reviewing court, among 
other things, to set aside agency actions that are arbitrary, capricious, an abuse of discretion, or not 
in accordance with law. 5 U.S.C. § 706(2)(A). These standards are discussed in Citizens to Reserve 
Overton Park v. 401 U.S. 402 (1971). See also Vennont Yankee Nuclear Power Corp. v. 
Natural Resources Defense Council, 435 U.S. 519, 549-555 (1978). 
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a withdrawal is to be made immediately.^- The chairman of the relevant 
committee of the House or Senate also can trigger mandatory emergency 
withdrawals by notifying the Secretary that an appropriate situation ex- 
ists.’"'’ Emergency withdrawals may last a maximum of three years and 
may not be renewed except by following the procedures for withdrawals 
under other provisions of the FLPMA. The full informational report 
required when significant withdrawals are made must follow the making 
of emergency withdrawals within 90 days.^** 

The Federal Land Policy and Management Act’s emergency withdrawal 
authority was used to set aside over 1 00 million acres in Alaska in 1978.“’ 
Congress had anticipated legislation to create several parks, forests, wild- 
life refuges and wild and scenic rivers, largely out of lands that it had 
directed the Secretary of Interior to withdraw under section 17(d)(2) of 
the 1971 Alaska Native Claims Settlement Act (ANCSA).“*To the extent 


242. 43 U.S.C. I I714<c). Notice is to be given to the Commiliee on Interior and Insular Affairs 
of the House of Representatives and die Committee on Energy and Natural Resources of the Senate. 
The Senate Committee on interior and Insular Affairs (named in the Act) was replaced by the 
Committee on Energy and Natural Resources effective February 11. 1977. 

243. This procedure could be subject to some of the same objections that are made to the 
congressional veto device employed by the FLPMA in the case of executive withdrawals. See note 
225, supra. It substitutes a hybrid decisionmaking procedure for those processes established in the 
Constituticm, potentially disrupting the system of institutional decisionmaking and the checks and 
balances intended by the framers. But delegation of authority to a congressional committee to prompt 
emergency withdrawals by an executive oAicial might be sustained on the ground that it is necessary 
in aid of legislation that may be proposed or subject to investigation. It is well established that 
Congress may exercise powers normally exercised by other branches when ancillary to its legislative 
ftinctions. E.g.. McGrain v. Daugherty. 273 U.S. 135 (1927) (power to investigate and to subpoena 
witnesses). Cf. Pacific Legal Foundation v. Watt, 16 E.R.C. 1825 (D. Mont. 1981). In that case 
the cotm held that a FLPMA withdrawal under 43 U.S.C. § 1714(e) could be validly forced by a 
resolution finding an emergency situation passed by the House Committee on Interior and Insular 
Affairs but that the committee had no power under the statute to prescribe the scope and duration 
of the withdrawal. Because the disposition set aside the specific order of withdrawal as being based 
on an invalid direction of the House Committee, it did not reach the constitutional question, but it 
stated in dicta that the section would pass constitutional muster only if the court's interpretation of 
the committee’s authority were correct. If the comminee wielded greater authority, it would violate 
separation of powers principles, The case apparently involves the first attempt by a congressional 
committee to force a mandatory withdrawal under 43 U.S.C. § 1714(e). But see note 254 infra. 

244. 43 U.S.C § i714(e). 

245. Public Land Ordera 5653 and 5654. 43 Fed. Reg. 59756 (1978). Some of the same lands 
were also withdrawn by the President under the Antiquities Act. which authorized him to proclaim 
national monuments. 16 U.S.C. §431 (1976). Later, some 40 million acres were withdrawn as 
wildlife refuges under the Fish and Game Sanctuaries Act. 16 U.S.C. §694, another statute au- 
thorizing executive withdrawals that was not repealed by the FLPMA. 

246. "See 43 U.S.C. § 1616(d)(2) and note 204. supra. The same lands were also withdrawn under 
§ 17(d)(1) which authorized rihe Secretary to withdraw lands needed to prefect the public interest 
under “existing authority” without a time limit. See note 103 supra. Tliis apparently refers to 
impliKlIy delegated withdrawal authority and authority under statutes, principally the Pickett Act. 
If pending litigation challenging the executive’s authority to withdraw lands covered by § 17(d)(2) 
after the statutoiy termination date (see notes 121 and 123 supra) results in a rejection of the 
government’s contention that there was non-statuiory authority for such withdrawals, their validity 
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such lands were recommended for inclusion in one of the land manage- 
ment systems, the Secretary’s withdrawals were to expire on December 
18, 1978, if Congress did not act on the recommendations.-'*'' As the 
expiration date grew near, congressional efforts to enact an Alaska lands 
bill were blocked by the senators from that state. 

With the termination of the Alaska withdrawals under ANCSA, millions 
of acres would be available for selection by the State of Alaska and by 
Native corporations formed under the Act. Alaska had been waiting for 
twenty years for the fulfillment of the promise made in its Statehood Act 
that it would be able to select and receive patents to 103,553,000 acres 
of public iand^"*’ — about 28% of the state’s total land area. At the time 
of statehood, almost all of the land in the state was federally owned and 
it was understood that the land would be needed for the state’s economic 
growth and self sufficiency.-’® 

Alaska became so anxious to get control of some of the resource-rich 
public lands that it purported to select about 41 million acres several 


would depend on the Pickett Act which did not authorize withdrawals from the mining laws. Thus, 
mining claims on public lands in .Alaska made in an otherwise valid manner after the § 17(d)(2) 
withdrawals expii^ but before Congress withdrew the same lands in 1980 {Act of Dec. 2, 1980, 
Pub. L No. %-487, §§201-708. 94 Stat. 2371--2422> may still be valid if it is found chat there 
was no impliedly delegated authority at the time the withdrawals were made, See generally. De- 
Stefano, The Federal Land Policy and Management Act and the State of Alaska, 2 1 ARIZ. L. REV. 
417 (1979) {hereinafter cited as DeStefanoj. Valid withdrawals under FLPMA before expiration of 
§ 17(d)(2) withdrawals would also protect the land from mineral entry. See notes 252-255 infra and 
accompanying text. 

247. The withdrawals were to expire no later than five years after the date recommendations were 
made. 43 U.S.C. § 1616(d)(2)(D). Recommendations were to be made within two years of the Act’s 
effective date (December 18. 1971). 43 U.S.C. § 1616(d)(2)(C). The Secretary submitted his final 
recommendations on December 17. 1973. 

248. See DeSiefano, supra note 246, at 419. The Senators objected to the amount of land that 
would be closed to development by inclusion in wilderness areas and other conservation units. 

249. Alaska Statehood Act, Pub. L. No. 85-508, 72 Stat. 339 (1958). Congress allowed a period 
of 25 years for the selections because the vast land area had not been surveyed. See 104 CONG. 
REC. 9341 (1958) (remarks of Rep. Saylor). Initial state land selections were protested by the 
Bureau of Land Management on behalf of Native groups and Native claims were filed on about 
80% of the state’s lands. The Secretary finally instituted a “land freeze” suspending approval of all 
state selections and other applications. It was formalized in Public Land Order No. 4582. issued 
January 12, 1969 which withdrew all Alaska public lands. The state unsuccessfully challer4ged the 
land freeze in Alaska v. Udall, 420 F.2d 938 (9ih Clr. 1969). cert, denied. 397 U.S, 1076 (1970). 
Approvals were then delayed on nearly all the lands for over eleven years by subsequent orders and 
withdrawals under the Alaska Native Claims Settlement Act. See notes 250-255 infra and accom- 
panying text. Approvals were made jx)ssible by enactment of the .Alaska National Interest Lands 
Conservation Act. which also e.xtended the time limit for state selections to 35 years. Act of Dec. 
2. 1980. Pub. L. No. 96-487, 1 906(a). 94 Slat. 237K 2437. As a part of the settisnient of a lawsuit 
brought against the government by Alaska, the United States has agreed to convey at least 1 3 million 
acres a year to the state. Alaska v. Reagan. No. A 78-291 CIV (D. Alas. Stipulation of Settlement, 
Aug. 15, 1981). See note 123 supra. 

250. See H .R. REP. NO. 624, 85th Cong., 1st Sess. 2 (1957), reprinted in [1958] U.S. CODE 
CONG. & AD. NEWS 2939, 2940. 
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weeks before the withdrawals under ANCSA expired.’*' Shortly after- 
ward, the Secretary was moved by a letter from the Chairman of the 
House Committee on Interior and Insular Affairs to act under the FLPMA 
to make an emergency withdrawal of the expiring ANCSA withdrawals. 
The letter cited the recent state selections and a lawsuit-** that Alaska had 
filed seeking to prevent any government action to save the lands with- 
drawn under ANCSA from selection once the withdrawals expired.**^ The 
Secretary of Interior later withdrew the same lands that had been subject 
to the emergency withdrawals using his FLPMA authority to make with- 
drawals for twenty years. 

The facility with which the Secretary was able to withdraw millions 
of acres of Alaska lands is testimony to the simplicity of the new pro- 
cedures. The executive has essentially the same substantive power it had 
under the earlier, impliedly delegated authority, but the twenty year lim- 
itation on most withdrawals forces rethinking the wisdom of a withdrawal 
periodically and it is probably the most important limit on the executive’s 
withdrawal authority under the FLPMA. Executive authority is otherwise 
encumbered only by requirements for notice, information reporting, and 
public participation. 

Congress can, of course, terminate a withdrawal of which it disap- 
proves. Theoretically it will have more information on which to base any 
action it takes when the FLPMA procedures are followed. But unless an 
especially interested member of one of the key committees chooses to 
scrutinize all withdrawals, the reporting requirements will be essentially 
means of forcing the executive to make a closer consideration of any 
withdrawal decision. 


251 . DeStefano, supra noie 246, at 419. The lands were later made available for selection (Public 
Land Order No. 5657, 44 Fed. Reg. 5433 (1979)). after which Alaska repeatedly notified the 
Depanment of Interior of its selections by letter. Id., n.20. The 1980 Alaska National Interest Lands 
Conservation Act required the state to relinquish its claims to all selections of lands located within 
national interest areas as a condition of rescinding admmisiralive withdrawals of lands designated 
in the Act. Act of Dec. 2. 1980. Pub. L. No. 96-487, § 1322(b). 94 Slat. 2371, 2487. 

252. 43 U.S.C. 11714(e) (1976). 

253. Alaska v. Carter, 462 F.Supp. 1155 (D. Alas. 1978). 

254. Letter from Morris K. Udall, Chaimian. House Committee on Interior and Insular Affairs, 
to Cecil D. Andrus, Secretary of the Interior, November 15, 1978. A portion of the letter appe^ 
in Alaska v. Carter, 462 F.Supp. at 1 158 n.5. The letter appears to be advisory only in that it simply 
“urges” the Secretary to exercise his discretionary emergency withdrawal authority, r^her than 
reflecting a committee determination of an emergency that would trigger a duty to withdraw the 
lands. A similar letter of request was sent to the Secretary by the committee chairman on May 4, 
1979 after the committee found that uranium exploraiicm on public lands in the Casitas Reservoir 
watershed would end^ger the water supply of Ojai and Ventura. California. Resolution of the 
Committee on Interior and Insular Affairs, United States House of Representatives. May 2. 1979. 
While such requests are not mandatory, the Secretary’s failure to respond by making a protective 
withdrawal would court charges of abuse of discretion. 

255. Public Land Order Nos. 56-571 1 . 45 Fed. Reg. 9562 (1980). These orders were superseded 
when the 96th Congress p^sed an Alaska lands Hli which was signed into law on December 2, 
1980. Pub, L. No. 96-487, 94 Stat. 2371. 
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Congress has always had the authority to terminate an executive with- 
drawal“® but has rarely done so in the past.-’’ Now, under the FLPMA, 
Congress’s disapproval can be manifested in a concurrent resolution which 
may avoid some of the procedures encumbering ordinary legislation, 
although the action is subject to special procedural rules. Disapproval 
must be effected within 90 days after a notice of the withdrawal is given 
to Congress. It would seem that most members of Congress would be 
uncomfortable overruling the executive’s conservation decision on such 
short notice except in an outrageous case. Most congressional disap- 
provals of executive withdrawals are likely to be by legislation after full 
committee consideration as they were in the past. 

The detailed FLPMA provisions for making withdrawals are not the 
only means of accomplishing results that are within the Act’s definition 
of a “withdrawal.” One method provided for in the Act itself is through 
“management decisions. These decisions may be made to implement 
land use plans required by the FLPMA for all public lands. The land 
use plaiming authority of officials under the Act is “fully as restrictive 
as traditional withdrawal. Presumably, comprehensive planning was 
intended by Congress to supplant single-purpose land use and withdrawal 
decisions. Withdrawals may be used to carry out management decisions, 
but a formal withdrawal is necessary only if lands are removed from, or 
restored to, the operation of the 1872 Mining Act or lands are transferred 
to another department.’’’ There are special procedures for notifying Con- 
gress if a management decision totally eliminates one or more uses on a 
tract of 100,000 acres or more of public lands.’” 

In addition to the ability of land managers to effect land use decisions 
that are the functional equivalents of withdrawals, other laws governing 

256. Under any credible theory, executive authority to withdraw public lands is ultimately derived 
ftom Congress. See note 46 supra. An understanding of preexisting congressional oversight authority 
is reflected in the legislative history of the FLPMA. See 122 CONG. REC. 23438 (remarks of Rep. 
Mink), 23440 (remarks of Rep. Forsythe), 23453 (remarks of Rep. Seiberling). 

257. See notes 37-39, 50, 95. 159-160 supra and accompanying text. Although the possibility 
of a presidential veto of a congressional termination of a withdrawal (or making of a withdrawal) 
exists, no such showdown between the executive and legislative branches has occurred over a 
withdrawal decision. 

258. 43 U.S.C. § 1714(c)(1) (1976). See note 225 supra. 

259. See 43 U.S.C. § 1712(e) (1976). 

260. 43 U.S.C. § 1712(a) directs the Secretary to: 

develop, maintain, and, when appropriate, revise land use plans which provide by 
tracK and areas for the use of the public lands regardless of whether such lands 
previously have been classified, withdrawn, set aside, or otherwise designated for 
one or more us«. 

261. I^ck, “And Then There Were None” : Evolving Federal Restraints on the Availability of 
Public Lands for Mineral Development, 25 ROCKY MTN. MIN. L. INST. 3-1, 3-87 (1979). 

262. 43 U.S.C. § 1712(e)(3) (1976). 

263. 43 U.S.C. § i7i2(eX2) (1976). The procedures for notice and congressional oversight are 
nearly identical to those for fomtel withdrawals. See 43 U.S.C. § 1714(c)(1), discussed in note 225 
st^ra. 
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public land administration may permit the exercise of executive mana- 
gerial authority that may in practice fit ttse FLPMA definition of a with- 
drawal. Officii often t*e protective action effectively ‘iimiting activities 
under [laws making public lands available for private uses] in order to 
maintain other public values in the area. . . These actions need not 
lake the form of withdrawals when they are in furtherance of the officer’s 
existing management authority. Thus, the Secretary of Agriculture may 
administratively determine that an area of a national forest is dedicated 
to recreation and thereby ban inconsistent uses that are permitted by 
statute.^' Similarly, land managers regularly must decide what areas of 
a forest to withhold from timber cutting, what areas to limit to camping, 
whether to close a park to fishing, and whether to’ lease lands for mineral 
development. Congress did not intend to eliminate or erode existing 
authority of managers under public land laws except as it expressly stated 
in the FLPMA. ^ Although many actions might be taken under the with- 
drawal provisions of the Act, it is unnecessary to do so when the Secretary 
has managerial discretion under existing statutes to make determinations 
having the same effect.^’ 


264. 43 U.S.C. § I702(j> (1976), 

265. McMichael v. United States. 355 E2d 283 {9tb Cir. 1965) (upholding designation of a 
‘’primitive area” in a national forest and the application of regulation prohibiting motorized vehicles); 
see also Foster, Bureau of Land Management Primitive Areas— Are They Counterfeit Wilderness?, 
16 NAT. RES. J, 621 (1976) (discussing the practice of designating BLM lands administratively as 
wilderness beginning in 1969, before Congress directed wilderness studies). Cf. United States v. 
Cregg, 290 F.Supp. 706 (W.D. Wash. 1968) (upholding regulations restricting aircraf) use in a 
wilderness area although the Wilderness Act (16 U.S.C. § U33(d)(1) <1976)) provided that such 
uses may conlinue); United States v. Perko, 108 F.Supp. 315. ajf d, 204 F.2d 446 (8th Cir. 1955), 
cert, denied. 346 U.S. 832 (1953) (upholding aircraft ban in national forest roadless area designated 
for recreational purposes). See generally. United States v. Grimaud, 220 U.S, 506 (191 1). 

266. In enacting the FLPMA Congress oveihauled much of the authority to manage public lands 
as it existed before the Act. Literally hundreds of public land law-s were repealed. Set Act of Oct. 
21, 1976, ^b. L. No. 94*579. |70i. 90Stat. 2743. 2787-91. However, the legkslation assiduously 
provided that it was not to “repeal any existing law by implication.’* Id. §70Hf) {reprinied in note 
following 43 U.S.C, § 1701). Sec also 43 U.S.C. § noifb) (1976) (FLPMA is to be supplemental, 
and not in derogation of the public land Ma(utes). 

267. But see Mountain States Legal Foundation v. Andrus. 499 F.Supp. 383 (D. Wyo. 1980). A 
federal district court held that the Forest Service's failure to accept offers to lease lands for oil suid 
gas pending a “RARE 11” study of whether to iiKlude the lands in a wilderness system was tantamount 
to a “withdrawal*’ under the FLPMA definition and could only be effective if statutory withdrawal 
jxocedures woe followed. The court inMouniaht States erred in applying the definition mechanically 
and in a way that failed to comport with the comprehensiv'e statutory framework. 

First, it should be pointed out that inaction on lease applications while the Secretar>' studies the 
desirability of other uses in an area never been considered ic amount to withdrawal of the lands 
IB question. It is sim^y not within the common usage of the term. Withdrawals are generally made 
bv some specific public land order or a statute, not by inaction. See Duesing v. UdalL 350 F,2d 
748, 751 (D.C. Cir. 1965), cert, denied, 383 U.S. 912 (1966), citing Richard K. Todd. 68 INTERIOR 
DEC. 291 {1961), Current regulations so provide. 43 C.F.R. §2310.3-3. This is particularly ap* 
plicable to the mineral leasing statutes in which there is no right of a lease applicant to expect action 
issuing or rejecting a le^e within a particular time. £,g., Baiglirt v. Morton, 527 F.2d 486 (9th Cir. 
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1975), cen. denied. 425 U.S. 973 11976) to make decision on lease application fcK- several 

yean is not an action contrary to law); Rowe v. United States, 464 F.Supp. 1060. 1070 (D. Alas. 
1979) (inaction on lease application for ten yeara is not unlawful). A lease applicant could only 
challenge the Secret^’s failure to act if it were “unreasonably delayed." 5 U.S.C § 706( 1), 

The Mountain States court seemed to recogni^ Aat inaction on a single lease could not constitute 
a “withdrawal.” but found that the cumulative effect inaction on pending applications amounted 
to a withdrawal. In light of the existence of discretion to withhold lands from leasing for a variety 
of reasons as discussed below, and the fact that the Secretary had obviously chosen not to use the 
option of withdrawal, the court should have deferred to the decision not to withdraw the lands. Cf. 
Kleppe V. Sierra Club, 427 U.S. 390 (1976) (whether series of proposed actions leading to coal 
leasing in laige geographic areas are so related as to amount to a ’‘proposal” requiring an environ- 
mental impact statement is a question for the agency to decide). 

Second, the Secretary had ample statutory authtnity to hold lease applications pending a thorough 
designation. The legislative history of the FLPMA shows that the Ctepanraent of the Interior had 
expressed concern that if FLPMA's broad definition were adopted it would give rise to aiguments 
that the only way to accomplish results within its scope would be by withdrawal. Letter from 
Assistant Secmary of the Interior to James A. Haley, Chairman, Committee on Interior and Insular 
Affairs. U.S. House of Representatives, dated November 21, 1975, 1976 U.S. CODE CONG. & 
AD. NEWS 6215-16. But the concern was unjustified given the existence of alternate means to 
achieve those results within FLPMA itself and within other statutory programs for land management 
that were not repealed expressly or by implication [see note 256, supra). 

The National Forest Management Act (NFMA). which was enacted almost simultaneously with 
the FLPMA, imposed planning responsibilities on the Secretary. It required that wilderness be among 
the ‘‘multiple use" considerations of the Secretary in his forest management land use jidanning. 16 
U.S.C. 1 1604(e)(i). (g)(3)(A), and 1606(d). See also 16 U.S.C. § 1642(a)(n. The Multiple Use. 
Sustained Yield Act also declares establishment and maintenance of wilderness to be consistent with 
its purposes. 16 U.S.C. §529. The responsibility toconsicter wilderness options can only be fulfilled 
if wilderness characteristics are preserved during the planning stages; otherwise wilderness values 
may be irreveraibly lost to development. Neither the NFMA. in the case of national forests, nor the 
FLPMA provisions, in the case of Bureau of Land Management lands, requires a withdrawal to be 
made during the planning process. It hardly seems advisable to impose the encumbrance of a 
withdrawal on an area that may not ultimately be recommended or set aside as wilderness. 

RARE !I should be considered a program that carries out land management planning responsibilities 
and authority of the Secretary of Agriculture. It was part of an ongoing wilderness review process 
that had begun in 1969. See California v. Bergland. 483 F.Supp. 465 (E.D. Calif. 1980), appeal 
pending, for a history of the RARE process. It would be reading FLPMA tc» broadly and out of 
context to say that it impliedly extinguished an ongoing land use planning process. There is no 
legislative histay showing any such intent. Indeed. Cemgress seemed to validate the RARE process, 
which was pending and known to Congress when it enacted the NFMA in which the Secretary was 
made responsible for wilderness planning. 

Even in absence of wilderness planning authority under land management statutes such as the 
FLPMA and the NFMA, the Secretary had authority under the Mineral Leasing Act to refuse leases 

the protection of the public lands. The Mountain States court did acknowledge the well-established 
principle that the Secretary has discretion under the Mineral Leasing Act to decide what lands will 
be leased. Buiglai v. Morton, 527 F.2d 486 {9th Cir. 1976); Pease v. UdtdI. 332 F.2d 62 (9ih Cir. 
1964). and to refuse any lease of particular lands, Udail v. Tallman. 380 U.S. 1 (1965). But it 
attempted to distinguish the case law as not supporting an exercise of discretion to withhold land 
from leasing “based on environmental concerns." 499 F.Supp, at 391-92. This distinction is ill- 
founded. In Udall V. Tailman the Supreme Court upheld the exercise of secretariai discretion to 
refuse leases where the purpose was to protect wildlife. An attempt to limit Tailman as permitting 
a refusal to lease only on a panicular tract but not a closure of hundreds of square miles of public 
lands was rebuffed in Duesing v. Udall. 350 F.2d 748 (D.C. Cir. 1965). cert, denied. 383 U.S, 912 
( 1966). Mountain States incorrectly relied on “the proposition that the focus of [the Mineral Leasing] 
Act was minerai deveiopmem despire the iwimiiive nature of much of the public lands.” 499 F.Supp. 
at 392. In Duesing v. Udall the court rejected an a^ument that “the Secretary can only exercise his 
discretion under the Min^l Leasing Act by taking action in fortherance of the objective of that aa 
to promote mineral development in the public domain.” 350 F.2d at 751. Because there are other 
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The FLPMA withdrawal provisions allow the Secretary of Interior to 
take extraordinary actions, required to protect public lands from disposal 
or particular uses. For example, the Secretary’s withdrawal of much of 
the Alaska national interest lands pending congressional actions was made 
in reliance upon the statute.^** Withdrawals may often be avoided, but 


l»ii|»ses for holding and using the land, the ctwit held that decisicms whether or not to lease need 
not consider solely the purpose of die lease, as uii^ed by a disappointed lease applicant. Hie argument 
was characteri^d as a “tail wags dog consiniction {that] is not put forward as supported by legislative 
history,” and the court upheld the Secretaiy’s “leasonable construction” of his powers to determine 
whether to lease in light of a conc^m for wildlife protection. Id. Cf. Krueger v. Morton, 539 F.2d 
235, -240 (D.C. Cir. 1976) (no abuse of discretion in Secretary's suspension of issuance of coal 
posp^ting permits diat was based on desire to provide “more ‘orderly’ development of cca! resources 
ufKin the public lands . . . with a proper regard for the protection of the environment”); United 
Slates V. Cotter Corp., 486 F.Supp. 995 (D. Utah 1979) (BLM has authority to manage public lands 
to prevent impairment of wilderness characteiisiics). 

A further reason that environmental protection as a goal would seem to fall easily within the scope 
of discretion allowed to the Secretary in making a leasing decision is that every agency is now- 
required by the National Envinaimental Policy Act to consider such matters in all its decisions. See 
note 182 supra. Cf. Zabel v. Tabb, 430 F.2d 199 (!0th Cir. 1970), cert, denied, 401 U.S. 910 
(1971) (Under NBPA and the Fish and Wildlife Coordination Act, 16 U.S.L. §§ 601 . 602, Corps of 
Engineers properly denied dredge and fill permit although the project would not interfere with 
navigation, flood control, or power production). And major federal aaions in leasing lands under 
the Mineral Leasing Act require the fneparation of environmental impact statements. See note 188 
supra, furthermore, the FLPMA manifests an intention that federal land be managed by the Secretary 
of the hiterior according to multiple use principles, 43 U.S.C. § 1701(a)(7) (1976). and to further 
a variet)' of goals besides resource development. 43 U.S.C. § 1701(a)(8), (a)(12) (1976). 

A separate ground for the court's decision in Mountain States was the failure of the Secretary to 
set forth in rules and regulations the procedure that was followed in coordinating applications for 
leases in national forests with the Department of Agriculture and the grounds for approving, rejecting, 
or denying them. 499 F.Supp. at 395-96. The court concluded that the absence of regulations violated 
the FLPMA section bringing public land management within the Administrative Procedure Act and 
requiring promulgation of rules and regulations to cany out the purposes of the FLPMA and other 
puWiv land laws. 43 U.S.C, § 1740 (1976). This ignores the fact that administrative decisions and 
policies may be made by means other than rulemaking without violating the Administrative Procedure 
Act (APA). E.g., NLRB v. Bell Aerospace C:o., 416 U.S. 267, 294 (1974): SEC v. Chenerv Corp., 
332 U.S. 194 (1947). 

Hie nilemaking provision was included in the FLPMA following a recommendation of the Public 
Land Law Review Commission that there be greater use of regulations in public land management. 
See PLLKC REPORT, supra note 7 at 251 . The “hidden law” of the Department of die Interior has 
been notorious. E.g., Strauss, Rules, Adjudications, and Other Sources of Law in an Executive 
Department: Reflections on the Interior Department's Administration of the Mining Law, 74 COLUM. 
L. REV. 1231 (1974). Matters involving ‘‘public property” have always been exempt firomflie APA- 
5 U.S.C. §553(a)(2) (1976). In the FLPMA Congress removed the exemption for public land 
imnagement matters. This only meant that public land management was to be treated the same as 
other agencies’ functions a-e treated under the APA. A general concern for t^nness in government, 
as well as the special concern in public land law found in 43 U.S.C. §§ 170Ua)(5) and 1740 msdee 
it desirable for the Secretary of the Interior to explicate formally the process to ^ followed in dealing 
with applications for mineral leasing in RARE 11 wilderness study areas. The APA does not necessarily 
mjuire that rulemaking under § 553 be followed. But if rulemaking wee required, presumably both 
the mineral leasing program and the RARE 11 program should be stayed pending appropriate rule* 
m^ing. The Mountain States court effectively required the leasing program to proceed and the 
RARE process to cease. 

Notwithstanding several errors by the trial coun in Mountain States, the United States dismissed 
its appeal of the decision on March 4, 1981 based on a directive of Reagan administration offidals. 

2^. See notes 245-255 si^ra and accompanying text. 
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when they are used the FLPMA surrounds the process with new proce- 
dures and ultimate congressional checks that can undo executive actions 
swiftly in egregious cases. The sobering effect of the procedural req- 
uisites and the specter of congressional oversight may assure greater 
responsibility in using the authority. However, the broadened definition 
of “withdrawal” in the Act’™ and explicit authority to use withdrawals 
as a means of implementing the land use planning requirements of FLPMA*” 
suggest that the withdrawal device may have even greater importance as 
a land management device in the future than it had in the past, 

C. Judicial Review 

The tide of legislation imposing obligations on managers of public 
lands to administer resources under careful standards and to consider 
environmental factors has been accompanied by greater judicial scrutiny 
of decisionmaking. In recent years there has been an unprecedented num- 
ber of cases seeking review of agency decisions regarding the public 
lands. Several reasons account for the growth in litigation. The most 
important is that Congress has enacted laws which provide standards to 
guide courts in their review of agency actions. Understandably, the earliest 
public lands cases were confined largely to challenges of agency actions 
refusing to dispense public property to private interests rather than cases 
asserting the interest of the public.*''^ Even in that age, a rule of con- 
struction in public land law required that federal grants be viewed fa- 
vorably to the United States.-’'* Later, national policy began to prefer 
continued federal management of most remaining federal lands. Relevant 
statutes gave managers great discretion and little guidance. Authority was 
broadly delegated to the executive branch and courts regularly upheld 
these delegations^’* and their exercise.”* With the exception of parks, 
which have been subject to rather specific management objectives since 
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at least 1916,-’’ there was little substantive law to curb or define the 
administrative discretion of public land managers until the 1970s.”® Con- 
sequently, challenges to public land management decisions have not fared 
well in the courts.’” 

Congressional prescriptions for public land management were respon- 
sive to burgeoning conservationist sentiments.’*“ An aware public insisted 
on responsible administration of its commonly held resources. The same 
public became the watchdog of the adminisfiators, pooling their resources 
and power in organizations to assert the “public interest.” These groups 
turned to the courts where they were generally received hospitably. The 
Supreme Court has recognized that harm to “aesthetic and environmental 
well-being” constitutes “injury” for the purpose of standing to sue, re- 
quiring only that there be allegations of an adverse effect on group mem- 
bers’ “activities and pastimes” on affected public lands.’*' The Court has 
thus disavowed restrictions that would allow access to judicial review 
only to those suffering economic harm and harm that is not widely shared.’*’ 
Once a party has access to court, it may argue the public interest in 
support of claims that an agency has not lived up to statutory mandates.’*’ 
It appears that courts are now more libera! in allowing judicial review in 
cases against government agencies alleging environmental harm than they 
are in other contexts, such as constitutional violations resulting in eco- 
nomic harm.’®'' The Supreme Court has inferred an intent by Congress 
to allow persons to act as “private attorneys general’”®* when asserting 
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they are aggrieved within the scope of statutes which arguably protect 
the public’s interest in management of publicly owned natural resources. 
The inference is supported by statutory provisions encouraging public 
involvement in decisionmaking,’** expressing the policy that there should 
be judicial review,-*’ and requiring more intensive land management.’** 
'The increased activity in judicial review of land management agency 
decisions contrasts with the traditional approach of denying review to 
such matters. The approaches of courts in reviewing administrative de- 
cisions varies with the agency whose decision is being reviewed and the 
type of decision that is being challenged.’** Courts have viewed public 
land management as being encumbered by vague mandates, broad dis- 
cretion, and a need for expertise, so there has been little room for judicial 
oversight until recently.’** The criterion is whether there is “law to apply” 
which would enable the court to decide the case without substituting its 
judgment for that of the agency.’*' Some statutes enabling agencies to 
manage public lands remain remarkably nondirective and without obvious 
standards.’*’ When these non-directive laws are involved, courts will 
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[T|he broader the language of a statute, the less specific it is, and the more nebulous 
the Congressional intent, the haider it will be for the court to say that an agency 
acted beyond the bounds of discretion committed to it by law. 

Id. at 470 n.3. 



171 


332 NATURAL RESOURCES JOURNAL [VoL 22 

usually refuse review, finding that “agency action is committed to agency 
discretion by law.”^^ Thus, rarely applied exceptions to the Administra- 
tive Procedure Act’s judicial review provisions have been utilized in public 
lands cases more often than in other fields. 

Statutes mandating more intensive land management generally imple- 
ment modem public lands policy; intensive management for a potpourri 
of uses and purposes, with a pervasive concern for environmental pro- 
tection. The federal land manager must choose from an array of objectives 
and approaches. Formerly unbridled discretion is confined by definition 
of land management agency missions and specific procedures for accom- 
plishing them.^^" Many decisions remain within an aura of discretion that 
ordinarily will not be curtailed or invaded by a court unless a congressional 
directive is violated. Choices among uses will generally be safe from 
judicial review so long as they do not depart from the procedures, the 
standards or the purposes of the statutes. But when a party alleges that 
the manager has forsaken the agency mission by ignoring the care and 
protection of certain lands, there may be “law to apply” and a court will 
review.®^ If land use priorities have been set by formal rulemaking, they 
may be judicially enforceable against the government if it departs from 
the plan without following procedures. On the other hand, Congress 
has added little to its broad delegations of discretion for disposal of federal 
lands, leaving the negative decision — not to develop, to dispose of or 
to allow entry upon particular lands — relatively free from review. 

Once a court grants review, it is likely to defer to an agency practice 
or decision that comports with the agency's own established interpretation 
of the governing statute.^* But agency interpretations that are out of step 
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with statutory language or purpose will not receive the same deference; 
statutory interpretation ultimately remains a judicial function.-’’’ In public 
land law, resort to the purpose of statutory schemes has often guided 
judicial construction. On occasion the Supreme Court has strained to 
find an intent to preserve public resources and to deny private interests 
in them, although the statutes under which the private interests were 
asserted were passed in an age when disposal of public lands was in 
vogue. 

So long as the volume and thrust of statutory law is directed at pro- 
tection and judicious use of public lands, it is reasonable to expect more 
deferential treatment of interpretations that deny development, demand 
caution in use, or prefer non-damaging uses than of interpretations that 
err on the side of facilitating development. Thus, it is predictable that an 
agency’s broad interpretation of its own withdrawal authority under the 
FLPMA is more likely to be upheld if challenged than one that encourages 
development by restricting the ability of the Secretary to withdraw lands 
beyond the requirements of the Act.’"- 

The only significant possibilities for judicial intrusion into the realm 
of administrative decisions to withdraw public lands will arise when an 
agency fails to adhere scrupulously to procedural mandates. FLPMA is 
quite specific as to the procedure for making withdrawals*’ and any party 
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aggrieved by a failure to follow these procedures is assured judicial 
review.^ Not only is it appropriate for a court to insist on exacting 
compliance with the procedures designed by Congress, but it is consistent 
with the type of review courts regularly indulge, even when the substan- 
tive mandate of a statute is vague. 

The thesis that courts should demand greater justification for an ad- 
ministrative decision opening or allowit^ development on public lands 
than for protecting or withdrawing the same lands also finds support in 
the public trust doctrine. Traditionally, the doctrine has been narrowly 
applied to restrict major state conveyances of tidelands,’* but increasingly 
a variant of the doctrine is being urged and accepted as a means of 
construing obligations of federal agencies under the public land laws.®’ 
The theory is that public lands are to be held and managed consistently 
with a trust implied from the high standards set for stewardship of federal 
lands in modem statutes. Thus, as gaps must be filled and vague statutes 
interpreted, the context is to be one of protection of the public interest 
in federal lands and resources.^'® This inference flows from Congress’s 
statutory scheme for public land management. It compels a broad con- 
struction of agency powers over federal property and even can be the 
basis of judicial mandates to exercise available authority to protect public 
lands.^*® To the extent the rationale of the conservation-oriented doctrine 
is accepted it would support protective exercises of executive withdraw'al 
authority. 


V. CONCLUSION 

The legal uncertainties concerning withdrawal that dominated the past 
are largely resolved. The Federal Land Policy and Management Act pro- 
vides authority and intelligible standards for withdrawals made after its 
effective date. Compliance with the Act’s procedural requirements is 
readily measurable. The validity of withdrawals made without statutory 
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authority after Congress’s major entry into the field in 1910 may still be 
challenged, but the prospects for success are dim. Although the Supreme 
Court has not considered the question. Congress confirmed that authority 
to make withdrawals independent of statute had been delegated to the 
executive by repealing that authority in 1976. The same legislation should 
seal the fate of attempted non-statutory withdrawals after 1976. But other 
devices are available to effect the same results as withdrawals. Some are 
provided in the FLPMA; others are within the discretion of land managers 
to restrict the uses permitted on public land. Major actions involving 
timber sales, mineral leases, wildlife protection and recreational values 
may fall within administrative authority to classify and to manage public 
lands under the FLPMA or under other statutes not changed by the Act. 
Defining the reach of authority, as well as the authority under withdrawal 
statutes, is a task that belongs primarily to the executive itself. Pervasive 
congressional concern with conservation makes administrative actions 
that tend to protect publicly owned resources virtually invulnerable to 
judicial challenge. 
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